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SHerwoop, J. 

Both defendants in this case claim the amount of moneys due 
upon two policies of insurance issued by the complainant upon the 
life of George E. Curtis, who was the husband of Alice H. Curtis, 
one of the defendants. On November 28, 1864, the company issued 
the first policy, in the sum of $3,000, to Mrs. Curtis, by the terms 
of which it was made payable to her if she survived her husband, 
and, if not, then to be paid to their children, or to their guardian. 
December 31, 1866, the company issued the second policy, in the 
sum of $5,000, to George E. Curtis, payable to the assured. his 
executors, administrators, or assigns; and, the eighteenth day of 
May, 1876, he assigned this policy over to his wife. Both of these 
policies, it is claimed by the complainant and the other defendant, 
were duly assigned by George E. Curtis and his wife to the defend- 
ant bank,—the $5,000 policy, on the twenty-third day of July, 1884; 
and the $3,000 policy, on the twenty-ninth day of the same mouth. 
These assignments, Mrs. Curtis claims, are void. On the thirteenth 
day of August, it appears that George E. Curtis and his wife exe- 
cuted to the bank a promissory note for the sum of $7,936.20, 
payable on or before six months after date. This note recites that 
the said policies of insurance were deposited with the bank as 
security for the payment of said note. This note Mrs. Curtis also 
claims to be void as against her. George E. Curtis died on the 
twenty-third day of September, 1885. The bank, as assignee of the 
policies as above stated, on the third day of November, 1885, pre- 
sented proofs of loss; and on the sixth day of January, 1886, Mrs. 
Curtis presented to the company the usual proofs in such cases, 
showing the death of her husband; and each party claims the right 
to receive the amount due on the policies, assured to the proper 
owner. The insurance company makes no contest against the claim 
of the party legally entitled to the money, and, for the purpose of 
determining the question, it has caused to be filed the bill in this 
case in the circuit court for the county of Wayne in chancery, and, 
under the order of the court, has deposited the amount due upon 
the policies with the register thereof, for the legal owner of the 
same. To the complainant’s bill setting forth the above facts, and 
that complainant cannot ascertain to whom it can with safety make 
payment, and that the bank threatens to bring suit at law to compel 
payment of the amount it claims under the policy, the defendants 
filed their several answers. 





1888.] Mut. Benefit Life Ins. Co. vs. Wayne Savings Bank et al. 163 


The answer of the bank sets forth the assignments of the policies 
and avers, among other things, that, prior to their date, the bank 
had loaned George E. Curtis and Alice H. Curtis large sums of 
money, ‘to secure the payment of which the assignments of said poli- 
cies were made. That, subsequent to the assignments, the bank also 
loaned certain other moneys upon the same security; and that on or 
about August 13, 1884, an accounting was had between the parties, 
and there was then found and agreed to be due to the bank the 
sum of $7,936.20, for which sum Curtis and wife executed the note 
before referred to. That, subsequent to the giving of the note, the 
bank also loaned Curtis and wife on December 31, 1884, $390; on 
January 26, 1885, $190; on March 7, 1885, $190; and on September 
26, 1885, $70,—making the entire indebtedness due to the bank, 
$8,776.20. That the consideration for the assignment of said insur- 
ance policies as aforesaid was money loaned by the defendant to the 
said George E. and Alice H. Curtis prior to and at the date of the 
assignment, and that the same was intended as security to the de- 
fendant for the money so loaned as aforesaid, and for any other 
moneys which the said defendant might thereafter loan to the said 
George E. Curtis and Alice H. Curtis, or either of them; and that 
there is now due and unpaid to this bank, for moneys by it loaned 
as aforesaid, the sum of $8,776.20, besides interest, as security for 
which this bank holds the aforesaid policies of insurance. The de- 
fendant bank further says that “this defendant has no knowledge 
that the said Alice H. Curtis claims that the said assignments to this 
defendant are void as against her, or that she is entitled to said 
money, and leaves complainant to its proofs in regard to said alle- 
gation. But it shows that any such claim on the part of said Alice 
H. Curtis is without any just foundation; that, the said insurance 
policies being due and payable to this defendant, this defendant in- 
sists that it has a right to collect the same, and, if necessary, to 
bring suit therefor against the said complainant; and that said de- 
fendant, upon information and belief, denies that the said complain- 
ant cannot safely pay over said moneys, due as aforesaid, to this 
defendant, or that it is in any danger of being harassed if it should 
make such payment.” 

Mrs. Curtis, in her answer, admits the procuring of the policies as 
stated in the bill, and the assignment of the $5,000 policy by her 
husband to her. She avers that she “ never sold or transferred the 
same, for value to her accruing, or knowingly parted with or 
assigned the legal title to the same, to any other person or party, 
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but claims to be the sole, true, and lawful owner thereof, and of all 
moneys due and payable thereon.” She admits the claim of com- 
plainant on the first of said policies for the amount due on the pre- 
mium-note, and is ready and willing to allow the same on payment 
to her of the balance admitted to be due thereon. And, further 
answering, denies that she ever made or entered into any contract 
or agreement with said bank on the thirteenth of August, 1884, or 
at any other time, or since, by which she became indebted to or 
chargeable with any liability to pay money to said bank or its 
assigns; and that she never received any money or valuable consid- 
eration from said bank in connection with any such alleged contract 
or contracts; and that she was never holden in any way or individ- 
ually liable to any extent, to said bank. She further says that she 
never intended to assign her interest in said policy to the bank, for 
any purpose or in any manner; and if such an assignment in fact 
exists bearing her signature, which she does not admit, it was ob- 
tained wrongfully and fraudulently, and without any knowledge on 
her part that the same was attached to any instrument of assign- 
ment, or any knowledge on her part that said bank ever claimed 
that she was indebted to the bank, and it was therefore inoperative 
and void; and that the same is true with regard to the $3,000 policy. 
That she never had any treaty with the bank or its agents by herself 
or otherwise by which she assigned said policies, or either of them, 
to the bank, as security, or in any other manner. That by the death 
of her husband the last-named policy became hers absolutely, and 
she is the sole owner of the same, and entitled to the amount due 
thereon from the complainant. She, further answering, says she 
never, by herself or agent, borrowed or received any sum of money 
-from the bank, and that she never gave her note to said bank. That, 
if said bank made loans as stated, they were to her husband alone, 
and on his credit; and, if he assumed to use her name and signature 
to the notes and assignments mentioned in the answer made by the 
bank, it was done without her knowledge or consent, and that she 
never received anything for or on account of said alleged loans; 
and that, if her signature was obtained to any paper held by said 
bank by her said husband, it was done by misrepresentation and 
deception, and not with her assent, knowledge, or understanding of 
the same. The answer further proceeds as follows: ‘And this de- 
fendant submits and avers that said George E. Curtis, as she has 
since his death been advised and believes, was in the habit of in- 
dulging in various speculations in grains, stocks, and other articles 
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on his own account, and without any knowledge or participation 
therein on the part of this defendant, but with full knowledge on 
the part of said Wayne County Savings Bank, or one or more of its 
officers, who furnished him the means for such operations; and, 
when said George E. Curtis was unsuccessful, he resorted to certain 
misrepresentations and deceptions to and upon this defendant to 
procure the signatures (if such were in fact obtained) of this de- 
fendant,.in order to carry out those individual operations and 
schemes of his own; and that said bank consented and co-operated 
with him in this endeavor, well knowing that this defendant was in 
no wise interested in or had knowledge of his said operations. And 
this defendant, further answering, says that the means thus used in 
procuring her signature to said papers, if such were obtained, were 
wholly fraudulent and void; and that the notes held by said bank 
bearing defendant’s signature, if any such there are, were all the 
individual debts of said George E. Curtis, and not of this defendant, 
who was neither personally, nor in her estate, benefited or advan- 
taged thereby; and she is therefore in no wise chargeable therewith 
or holden thereon, and she asks this court so to decree. And this 
defendant, further answering, says that at no time during the life of 
said Curtis was she ever advised, either by him or by said bank, that 
any moneys had been furnished by said bank, either to said George 
E. Curtis or any one else, on her name, credit, or security; and she 
expressly avers that none such were ever furnished to her. And 
she also avers and declares that not long before the death of said 
George E. Curtis, and subsequent to the date of said alleged assign- 
ment, he expressly informed her, in the presence of third parties, 
that said policies of insurance were still maintained for her benefit, 
and would be sufficient, in case of his death, to take care of herself 
and her children, and she never knew anything to the contrary until 
after his death, when claim was made by said bank against this de- 
fendant on said policies.” The defendant asks that a decree may 
be entered in her favor, declaring said notes and assignments, if 
any are held by the bank as claimed, void as against her, and that 
the bank be required to surrender up to her the two policies of in- 
surance, and that complainant be decreed to pay to her the amount 
equitably due to her thereon. 

Considerable testimony was taken in the case, which was heard 
before Judge Speed, in the Wayne circuit, and who entered a de- 
cree that the register of the court pay to the bank the money 
deposited, and that said bank recover its costs in this suit against 
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the defendant, Alice H. Curtis. From this decree Mrs. Curtis 
appeals to this court. 

After a careful examination of the record, and review of briefs ‘of 
counsel for the respective parties, I have been unable to arrive at 
the conclusion reached by the learned circuit judge in this case. 
The undisputed testimony in the case shows that Mrs. Curtis, at the 
time of her marriage, had no property or estate of her own, and 
that she never before or after her marriage carried on any business 
herself, or in company with any other person or corporation, but 
devoted herself exclusively to the care and management of her own 
household and domestic duties. That she never gave her husband 
any written power of attorney to do business for her, and that pre- 
vious to her husband’s death she never did any business personally 
with the bank, or any of its officers. That her husband, in his life- 
time, was a reticent man, and never gave his wife any information 
in regard to his business or his manner of doing it; and that she was 
extremely ignorant in regard to all business transactions, and of the 
ways and manner of doing business, and entirely uninstructed in 
regard to the form of contracts and effect of legal instruments. 
That her husband failed in business in Detroit in 1879, and that 
since that time Mrs. Curtis consented to the sale of their homestead, 
which was placed in her name, and which she held under a contract 
of purchase, her interest therein being only about $2,000, which her 
husband received; and with the exception of this, and some com- 
pensation for assistance given to the assignee, on a salary and some 
moneys received on the sale of an interest in some heirship property 
in other States, and collections made upon sundry old claims bid in 
for him at an auction sale made of his bankrupt estate,—in all, 
amounting to a few thousand dollars,—were the only means for the 
support of his family. His business, after making his assignment, 
seems to have been little known to any one -except the defendant 
bank, and its officers and clerks. It does, however, appear, that he 
had something to do in buying and selling stocks. And it further 
appears that he procured from the bank, in the shape of loans in 
various sums, money amounting to over $8,000; and in so doing 
used or procured his wife’s signature with his own to paper upon 
which most of the loans were made, and even obtained her signature 
to assignments of the two policies of insurance which she held upon 
the life of her husband, as collateral security for the payment of 
said notes running to the bank which it held at the time of his death. 
And it is the money now due upon these policies for which the bank 
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makes the contest in this suit. These facts, thus far, are all undis- 
puted. It also appears that Mr. Curtis was married to Mrs. Curtis 
on the twenty-third day of September, 1864, and that the dealings 
of her husband with the bank, out of which the claim made by it 
arose, commenced in 1880, and that the account which was kept by 
the bank was under the name of Alice H. Curtis, and consisted 
entirely of notes and discounts, and that all the transactions relating 
to the account were had between S. D. Elwood, who was secretary 
and treasurer of the bank, and G. E. Curtis. Counsel for the bank 
agree that from the record the following facts appear: ‘“(1) That, 
for a series of years before the policies were assigned to the bank, 
George E. Curtis had dealt with the bank in his wife’s name; during 
which time the bank had loaned large sums of money upon notes 
executed by Mrs. Curtis. Some of these notes were paid; others 
renewed. At other times new loans were made, and new notes 
given. (2) That at the date of the assignment of the policies there 
was actually due the bank for money thus actually loaned and paid, 
and for interest thereon, $7,936.20, for which the bank then held 
some twenty notes, all of which were signed by Mrs. Curtis. 
(3) That on or about August 13, 1884, a statement of account show- 
ing the amount of indebtedness was rendered to Mr. Curtis, and the 
note Exhibit A, signed by himself and Mrs. Curtis, for the amount of 
indebtedness, was given to the bank, and the original notes were 
surrendered up by the bank; that this was done in a settlement. 
(4) That the $800 paid to Hubbard & Farmer, with interest thereon, 
is included in Exhibit A. (5) That Mr. Curtis had repeatedly 
promised to give the bank security, and that, relying upon this 
promise, the debt had been permitted to accumulate. (6) That the 
policies were assigned to the bank by Curtis and wife in compliance 
with his oft-repeated promises. (7) That, subsequent to the assign- 
ment, the bank, relying upon the security, loaned other sums of 
money, which, with the note Exhibit A, exceed $8,000. (8) That 
Mrs. Curtis knew of the existence of the indebtedness to the bank; 
that she exhibited the note Exhibit A, and the assignments of the 
policies; that the same were delivered to the bank, and have re- 
mained in its possession ever since, and that the bank thereby be- 
came the legal and equituble holder of the policy. (9) That there 
is no evidence of any assignment of the $5,000 policy to Mrs. Curtis, 
or that she ever had any title to that policy. (10) That the assign- 
ments executed by Mr. and Mrs. Curtis to the bank were in all re- 
spects legal.” Exhibit A, referred to, is as follows :— 
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Derrort, Micx., August 13, 1884. 
On or about six months after date, we promise to pay the Wayne County 
Savings Bank, or order, seventy-nine hundred thirty-six and 20-100 dollars, 
for value received, with interest at the rate of (8) eight per cent per annum, 
payable monthly ; having deposited with said the Wayne County Savings 
Bank, as collateral security, with authority to sell the same at public or pri- 
vate sale, or otherwise, at its option, on the non-performance of this promise, 
and without notice, insurance policies covering $8,000. 
Gro. E. Curtis. 
Ace H. Curtis. 


It appears that Mr. Curtis had, before the assignment of the 
policies to the bank, assigned the small policy to Hubbard & Farmer 
as security for the payment of $800, which the bank had to pay be- 
fore it could get the policy into its possession. 

Counsel for the bank claim that by the “production of the note 
and policies, and assignments thereof, with proof of the signatures 
thereto, the bank has made a case which prima facie entitles it to a 
decree for the money called for by these policies and paid into 
court. Exhibit A, being a promissory note, is prima-facie evidence 
of consideration; and the burden of proof is upon Mrs. Curtis to 
show a want of consideration, or some invalidity in the assignments 
of the policies.” That the defendant Alice H. Curtis was the lawful 
wife of George E. Curtis, when the note and assignments of policies 
under which the bank claims were made, is not questioned in the 
record; and it nowhere appears in the case that the transaction re- 
lated to the wife’s separate estate or property, or that the note and 
assignments were made for her, or on her account, or that they were 
intended for her benefit, or that she ever received any consideration 
or valuable thing whatever upon said note. Her husband received 
the money; it was negotiated for by him, and, when obtained, used 
by him. The place the wife’s name appears upon the note is quite 
as consistent with her character as surety as that of principal upon 
the paper. It is only upon the ground that she can be in some way 
made liable for the payment of the note that the bank can claim to 
be entitled to the avails of the collaterals transferred by her to se- 
cure its payment. I do not think, under the authorities of this 
court, that the introduction of the papers, with the proof of the sig- 
nature, made out a prima-facie case against the defendant, Mrs. 
Curtis: Article 6, § 5, Const.; How. St., § 6,295. In De Vries vs. 
Conklin, Mr. Justice Cooley, in speaking for the court said : “The 
statute neither in terms authorizes a married woman to make her- 
self liable personally for the debt of another, nor, where no consid- 








1888.] Mut. Benefit Life Ins. Co. vs. Wayne Savings Bank et al. 169 


eration moved to her, can it be presumptively for her benefit:” 22 
Mich., 255. In that case the suit was brought to recover on a note 
made by the husband and wile, on a demand created without any 
reference to her ownership of property. Chief Justice Campbell, in 
West vs. Laraway (28 Mich., 466), said, in speaking upon this sub- 
ject: “ The contract, in order to bind her, must be a contract on be- 
half of her sole property. It should appear to have been made with 
the intent, as well as upon a consideration that would sustain it for 
that purpose, as we have always held the burden of proof is on the 
plaintiff to show for what purpose she contracted, and to prove it 
clearly ;” and, further : ‘‘Those who deal with her on her personal 
responsibility must be prepared to show thut she acted within her 
legal powers:” Insurance Co. vs. McClellan was the case of a mar- 
ried woman who denied that the consideration of a note given by 
her was such as would bind her; and it is said in that case: “It 
has been held uniformly by this court that our statutes do not au- 
thorize a married woman to become personally liable on an execu- 
tory promise, except concerning her separate estate. * * * It 
has also been settled that there is never any presumption of valid- 
ity of such an undertaking, whether negotiable or not, and that 
proof must always be given of such a consideration as will bind her. 
We think that the rule must apply whether the value is expressed 
or not, because the power is not general, but statutory, and cannot 
be extended beyond the constitutional and statutory limit:” 43 
Mich., 564, 6 N.-W. Rep., 88. To the same effect are the following 
authorities: Barnes vs Brown, 32 Mich., 153; Emery vs. Lord, 26 
Mich., 431; Ross vs. Walker, 31 Mich., 120; Jenne vs. Marble, 37 
Mich., 319; Kitchell vs. Mudgett, id., 81; Carley vs. Fox, 38 Mich.; 
’ 387; Johnson vs. Sutherland, 39 Mich., 579; Russel vs. Bank, id., 
671; Rickle vs. Dow, id., 91; Bowers vs. Russell, 26 Mich., 179; 
Gantz vs. Toles, 40 Mich.,. 725; Buhler vs. Jennings, 49 Mich., 538; 
Wilson vs. Coolidge, 42 Mich., 112; Richards vs. Proper, 44 Mich., 
96, 6 N. W. Rep., 115; Harvey vs. Galloway, 48 Mich., 532; Edwards 
vs. McEnhill, 51 Mich., 160; Reed vs. Buys, 44 Mich., 80, 6 N. W. 
Rep., 111; Tompkins vs. Hollister, 27 N. W. Rep., 651. 

In regard to the testimony in the case confirming the nine propo- 
sitions of fact, as claimed by counsel for the bank, above stated, I 
am unable to agree with him in that conclusion. If what Mrs. Cur- 
tis says is true, she never knew that her husband ever had any 
dealings in her name with the bank, or that she ever signed a note 
to the bank with her husband, or in any other manner; nor that 
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she ever, with or without her husband, made an assignment of the 
policies of insurance to the bank; nor that she ever knew, previous 
to the death of Mr. Curtis, that he owed the bank anything; nor 
that the bank ever paid Hubbard & Farmer any money to redeem 
said policies for her; nor that Mr. Curtis ever promised to give to 
it any securities for moneys he owed, or to be thereafter obtained by 
him at the bank, or that any was afterwards obtained on such se- 
curities, or that said policies were ever delivered to the bank; and, 
finally that she knew nothing of her husband’s dealings with the 
bank until informed by her brother-in-law, Mr. Penney, several days 
after the death of her husband, and while she was lying upon the 
bed, too sick to do any kind of business; and that when she was 
first informed he had been doing business in her name, and that her 
name appeared to the large note, and to the assignments of the pol- 
icies of insurance, she was startled and astonished, and very em- 
phatically denied that she had ever signed the notes or the 
assignments, and not until confronted with them could she be made 
to believe that the signatures were hers. It further appears from 
her testimony. that for several years Mr. Curtis had been in the 
habit of procuring his wife’s signatures to blank notes without her 
knowing what the instruments were, and without any knowledge on 
her part for what purpose they were to be used, if at all, by him, 
and that in this manner were the signatures procured to the instru- 
ments used as assignments of the insurance policies; that she never 
knew that she was signing a note, or the assignments of these poli- 
cies; that the signatures to the several instruments as they appear 
were never obtained, and were never given, with her knowledge or 
consent. I think the circumstances surrounding these various 
transactions, all tend to corroborate Mrs. Curtis’ testimony; and so 
far as that of Mr. Penney, and the testimony of the subscribing wit- 
nesses to the assignments of the policies is concerned, it fully sus- 
tains hers. It appears from the testimony that of all the signatures 
she made to the blanks, which subsequently turned out notes in the 
bank against her and her husband,—and there were about twenty 
of them,—no person ever saw her sign one of them, unless it was 
her husband.- The signatures to the assignments alone are wit- 
nessed, and both these witnesses swear they did not see her make 
them. Mr. Elwood, who had the dealings with Mr. Curtis in all 
these matters, says he never said a word to her about any of these 
transactions, from the beginning to the end, previous to the hus- 
band’s death, and knew nothing of Mr. Curtis’ authority to use the 
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name of his wife as he did, except what Mr. Curtis told him, and 
never had any correspondence with her previons to the death of 
Mr. Curtis; neither did he know whether she had any property or 
not. The entire correspondence and business was had with Mr. 
Curtis. He presented the papers at the bank. and received the 
money thereon; and neither the bank nor Mr. Elwood ever knew 
whether she ever received any of the money or not. She herself 
testifies that she never received a farthing. That these policies were 
assigned in compliance with the “ oft-repeated promises” of Mr. 
Curtis to the bank I have no doubt, but I find nothing in the record 
satisfying me that it was done with the knowledge or consent of 
his wife. 

The fourth, fifth, and seventh propositions of counsel for the 
bank are sustained by the evidence, but these cannot change the 
result. 

It is claimed in the ninth and tenth propositions of defendant’s 
counsel that there is no evidence of any assignment of the $5,000 
policy to Mrs. Curtis, or that she ever had any title to that policy, 
and that the assignments executed by Mr. and Mrs. Curtis to the 
bank were in all respects legal. I do not take this view upon these 
questions. It would seem that the bank did not take this view when 
the assignment of the $5,000 policy was made to it. That policy is 
made payable to the assured or his assigns. And it was entirely 
unnecessary for his wife to join with him in making the assignment 
he did to the company if she was not interested in it. The com- 
plainant avers in the bill, upon information and belief, that George 
E. Curtis, in May, 1876, assigned the policy for $5,000 to his wife. 
Mrs. Curtis also, in her answer, admits and affirms the assignment 
of the large policy to her by her husband; and the bank does not in 
its answer deny that George E. Curtis assigned the policy to his 
wife. It would seem that good pleading, as well as the importance 
of the matter, should have received some attention in the answer of 
the defendant bank, if the complainant’s averments were not true. 
If the assignment existed and was good, it constituted an indisputa- 
ble link in the chain of testimony necessary to establish the bank’s 
title. Mrs. Curtis testifies that the large policy was assigned and 
delivered to her by her husband; that afterwards Mr. Curtis left 
them for her with his other papers. She stated that she had looked 
for the assignment, and could not find it; that the assignment was 
made on the eighteenth day of May, 1876, and that she had a copy 
of it, which was then put in evidence. I think the facts herein 





172 Report of Decisions. [March, 


stated, and the testimony offered, was sufficient proof of the assign- 
ment of the large policy to her, and that it was properly received 
in evidence. As bearing upon the question of delivery, and suffi- 
ciency of the proofs and pleadings, I think the wife’s case is brought 
within our own authorities: Young vs. McKee, 13 Mich,, 554; 
Shook vs. Proctor, 27 Mich., 349, per Christiancy, J., 357-361, same 
at 377; Manley vs. Saunders, id., 348; Ellis vs. Secor, 31 Mich., 
185; Davis vs. Zimmerman, 40 Mich., 24; Crittenden vs. Insurance 
Co., 41 Mich., 442; Bostwick vs. Mahaffy, 48 Mich., 342; Thatcher 
vs. St. Andrew’s Church, 37 Mich., 264; Latham vs. Udell, 38 
Mich., 238. See, also, Champion vs. Brown, 6 Johns. Ch., 398; 
Neale vs. Hagthrop, 3 Bland, 572; Booth vs. Booth, 3 Litt., 58; 
Mosely vs. Garrett, 1 J. J. Marsh., 212; Phillips vs. Green, 3 A. K. 
Marsh., 9. 

If the assignment to the bank of the $3,000 policy was not good, 
I have no doubt of the validity of the policy as the property of 
Mrs. Curtis. It was obtained by her, and contains a clause reading 
as follows : “And said company do hereby promise and agree to 
and with the said assured, well and truly to pay, or cause to be 
paid, the sum insured, to the said Alice H. Curtis or assigns, within 
ninety days after due notice and proof of death of said George E. 
Curtis. And, in case the said assured should die before the decease 
of said George E. Curtis, then the amount of this insurance shall 
be payable to their children, or to their guardian if under age.” 
Our statute expressly authorizes the policy to be taken in this man- 
ner : How. St., §§ 4,238, 6,300, 6,301. The obligation to pay Mrs. 
Curtis, under the circumstances, is absolute on the part of the com- 
pany, if the assignment to the bank is not good; and whether such 
assignment is good or not is to be determined by the laws of this 
State, where it was made, and is attempted to be enforced. Upon 
this subject it is unnecessary to discuss the character of Mrs. Curtis’ 
interest under these policies, or either of them, as, in the view I 
take, she was the lawful owner of the same, both at the time the as- 
signment was made to the bank, and at the time her husband died. 
Under the testimony in the case, I think it clearly appears she 
never knew that she had put her name to the assignments of these 
policies to the bank, and never assented to the same or intended so 
to do; that she never received any consideration therefor; and that 
the obtaining of her signatures to the assignments in the manner in 
which it was done was a fraud upon Mrs Curtis’ equitable rights in 
the premises. The assignments as to her were void; and the bank, 
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as against her, obtained no rights therein. What might have been 
the effect of the transfer under other circumstances it is not for us 
now to consider: Reed vs. Buys, 44 Mich., 80; Tabor vs. Insurance 
Co., 44 Mich., 324; Schlatterer vs. Nickodemus, 51 Mich., 626; Bank 
vs. Deal, 55 Mich., 592; Gibbs vs. Linabury, 22 Mich., 479; Ander- 
son vs. Walter, 34 Mich., 118; Insurance Co. vs. McClellan, 43 
Mich., 565; Benson vs. Morgan, 50 Mich., 77; Tompkins vs. Hollis- 
ter, 27 N. W. Rep., 651; Foster vs. McKinnan, 4 Reporter, 704; 
Putnam vs. Sullivan, 4 Mass., 45; Nance vs. Lary, 5 Ala., 370; Fay 
vs. Smith, 1 Allen, 477; Wade vs. Withington, id., 561; Bank vs. 
Bank, 10 Cush., 488; Gould vs. Segee, 5 Duer, 260; Hall vs. Wilson, 
16 Barb., 548; Barry vs. Insurance Co., 49 How. Pr., 504; Barry 
vs. Insurance Co., 14 Abb. Pr. (N.'S.), 385; Eadie vs. Slimmon, 26 
N. Y., 9. 

I think the decree should be reversed, and a decree entered in 
this court in favor of Mrs. Curtis for the amount of the policies, 
against the complainant, with interest to the date of the commence- 
ment of this suit, less the amount paid by the bank to redeem the 
policies of insurance; also the amount of any premiums paid upon 
said policies, or either of them, with interest from the time of pay- 
ment to the time of the commencement of this suit, which should be 
paid to the bank, and that Mrs. Curtis should recover her costs in 
both courts against the bank, to be taxed by the clerk of this court; 
and that the register of the court below be directed to make pay- 
ment accordingly, in accordance with the terms of the decree to be 
entered here. 

Campbell, C. J., and Morse, J., concurred. Champlin, J., did not 
sit. 
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COURT OF APPEALS OF NEW YORK. 


—— oe 


NORTHWESTERN MUT. LIFE INS. CO., Respondent, 
vs, 


FRANCIS B. MOONEY er at., Appellants.* 7 


The agent was employed under a written contract with the company, in which 
it was agreed among other things that ‘‘ for the purpose of successfully 
developing and establishing the “agency” an additional premium should 
be allowed on all new policies placed by him or his agents, and that for 
the first six months the company would advance to him $200 per month 
to be expended in advancing the interests of the company, and to be a 
first lien on the business and renewal interest secured tv the agent under 
the contract until repaid with interest. The agent on his part agreed 
to devote his time to the business and to employ sub-agents for whose 
work he would be responsible. 


Held, That the advance was not in the nature of a loan to the agent for whose 
repayment he was personally responsible as a borrower. He was simply 
responsible for its use to advance the interests of the company. It might 
be recovered back if not applied as intended. 


The agent also agreed to carry out all contracts made with sub-agents already 
employed by the company. 


Held, That this agreement placed the agent in the position of the company as 
to such sub-agents, and he was entitled to commissions on business pro- 
cured by them. 

The plaintiff by written contract undertook to employ one 
Mooney as its agent for the term of five years to solicit applications 
and collect premiums for insurance within certain territory in the 
State of New York, and defined his duties in regard thereto, and 
his commissions. It was agreed therein, among other things, that 
funds belonging to the company should be remitted at stated 
periods and that “ commission will in no case be allowed upon any 
part of a premium before the same is collected and paid over to 
the said company.” It was also agreed that “for the purpose of 
successfully developing and establishing the agency of the com- 
pany in the territory herein named, an additional commission of 
fifteen (15) per cent shall be allowed Mooney on premiums of all 
new policies placed and reported by himself or his agents in the 
+ Decision rendered, January 17, 1888. 
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said field during the first year of this contract,” with certain excep- 
tions not material here, and that for the first six months of this 
contract the company will advance to the said Mooney the sum of 
two hundred (200) dollars per month, which amount is to be ex- 
pended in advancing the interests of the company in the territory 
herein named, and is to remain a first lien upon all the business 
and renewal interest secured to the said Mooney under this con- 
tract, until repaid with interest at seven (7) per cent per annum. 
It is further provided that “said advance may be discontinued by 
the company on giving sixty (60) days’ notice to said Mooney of a 
desire to do so.” On his part Mooney promised to “devote his 
entire time, energy, and ability to soliciting applications, collecting 
premiums and otherwise promoting the interest of the said com- 
pany. He will comply with the rules and instructions of said com- 
pany, and make reports of each month’s business to the said 
company on or before the tenth day of the month next succeeding, 
inclosing cash enough to balance such report; and as soon as 
' practicable will, at the expense of said agent, employ a sufficient 
number of sub-agents under said agent, to thoroughly canvass 
the entire field embraced in this contract, and in consideration of 
this contract and of the commission to which the said agent is en- 
titled thereby in the work of said sub-agents, will be responsible 
to the said company for all business done by or intrusted to the 
sub-agents under said agent” and it was mutually agreed “that 
upon the discontinuance of this contract in any way all interest of 
said agent in this contract in commission on premiums,” with cer- 
tain exceptions, “revert back to the company.” 

At the same time Mooney, with sureties, gave a bond to the com- 
pany in the penal sum of $5,000, conditioned that he “shall faith- 
fully discharge the duties as agent of said company, so long as he 
shall continue to act as such agent, whether acting under a con- 
tract, express, implied or otherwise; and shall pay over all moneys 
belonging to the said company at such times, and in such manner, 
as the rules of the company and its officers prescribe.” Some other 
facts are stated in the opinion. 

Danrorta, J. 

The appellants were sureties to the plaintiff for one Mooney, its 
agent, and the conditions on which their obligation depended 
were, Ist, that Mooney should perform his contract with the plaint- 
iff; 2d, that he should faithfully discharge his duties as its agent; 
and 3d, that he should pay over all moneys belonging to it in such 
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manner as it should prescribe. The complaint contains three 
causes of action. The second was found by the referee to be 
groundless, but the first and third he reported to be proven. Con- 
cerning the first cause of action the complaint, after setting out the 
engagement of Mooney as agent and his agreement as to procuring 
and effecting insurance upon lives by policies to be issued by the 
plaintiff, and making collections for premiums and remitting the 
same to it, alleges that it was further agreed that the plaintiff 
should advance “to the said Mooney the sum of twelve hundred 
dollars, which was to remain a first lien upon all the business and 
renewal interest secured to said Mooney under the contract, until 
repaid by said Mooney, with interest at 7 per cent; that said 
Mooney agreed by said contract to pay said money, with 7 per 
cent interest;” that the plaintiff did accordingly advance to him 
moneys at various times, amounting to $1,200, which he has not 
paid. 

The referee finds as a fact that the moneys were advanced; that the 
agreement been Mooney and the plaintiff “provided for the re- 
payment to the plaintiff by the said Mooney of the moneys so 
advanced to him as above stated, with interest thereon at the rate 
of 7 per cent; and the said bond so made, executed and delivered 
by the defendants to the plaintiff provided for the performance by 
the said defendant Mooney of the said contract,” and as conclusion 
of law he finds, that the defendants are indebted to the plaintiff, 
and the plaintiff is entitled to recover from the defendants, in this 
action, the sum of fourteen hundred and eighty dollars, for and on 
account of the twelve hundred doilars so advanced to the defend- 
ant Mooney, with the interest thereon. It is apparent from the 
record that the plaintiff's contention before the referee in further- 
ance of the allegation in the complaint, treated the advance as a 
loan and charged Mooney as a borrower. The complaint alleges 
that “ Mooney agreed by the contract to pay the said money with 
7 per cent interest. The referee says, “The plaintiff's contention 
in this action is, that the clause relating to advances of money in 
the contract named provides for a loan to Mooney to be repaid by 
him absolutely and unconditionally,” and by his opinion and find- 
ing adopts the plaintiffs view of the contract. The validity of the 
judgment depends upon the correctness of that construction, and 
with it I cannot concur. In the first place there is no express 
agreement on the part of Mooney to pay back the meney; there is 
no agreement that its advance shall create an indebtedness on his 
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part; no word signifying that he is to be a borrower, nor that the 
plaintiff will lend him any money; these omissions in an agreement 
so fully and minutely defining the duties and contract obligations of 
the agent, and the contract rights of the company, are of great 
significance. It would have been much more natural to insert 
words signifying that to be the true character of the transaction, if 
it was so intended, than omit them, and much easier to say directly 
that Mooney assumed a personal liability, if that was the fact, than 
to use words which require an extended argument on the part of’ 
counsel to satisfy a referee or court that such liability, although not 
expressed, may be inferred. It would have been a simple matter to 
have said that Mooney would repay the money, if that was the 
agreement, and that such or similar words were not used is one 
proof among others that the parties never intended to enter into 
such an agreement as has with difficulty been spelt out for them. 
It certainly was not omitted from an unconsciousness of the value 
and importance of definite and accurate statement of the terms 
upon which the relations of principal and agent were to be formed. 
Of all the many topics covered by the contract this, the simplest, is 
alone left in doubt. The rest are treated with professional art and 
prudence. But in respect to this matter what are the words used? 
It is agreed that for six months the company “ will advance to the 
said Mooney the sum of $200 per month.” To advance is to bring 
forward. Standing by itself it means nothing more than the com- 
pany will “forward” to Mooney this money; they will take it from 
their treasury and put it in his hands. For what purpose must be 
elsewhere ascertained. It may characterize a gift; it may be in 
anticipation of a debt to mature at a future time; it may charac- 
terize an act by which a consignee is put in funds for the manage- 
ment of the business of the consignor, or any transaction by which 
an agent through the use of money is desired to promote the busi- 
ness of the employer. In other words the use to which it is to be 
put will determine the nature and qualify the character of the ad- 
vance. If to the use of the advancee, it may be regarded as a gift 
or a loan according to circumstances, but if the advance is to be 
used in the business of the person making it, it could be regarded 
neither asa gift nor a loan. The person to whom it was advanced 
could neither hold it as his own, nor could he be charged as a bor- 
rower. He could be called to account for it and made to show in 
what way he had complied with the directions under which he re- 


ceived it. Just so it isin this case. The parties leave no room for 
Vou, XVII.—12. 
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doubt on this subject. They say, this sum of $200 per month ad- 
vanced to the agent, is to be used in advancing the interests of the 
company in the territory “covered by the contract.” Thus the 
principal is to “advance,” i. e., put forward to the agent, money, and 
in its. turn the money is to be used in “advancing,” that is, putting 
forward” the interests of the company. The first advance is not 
more a loan to the agent than the last advance is a loan by the agent 
to the company. He is responsible to them for its use and may be 
called on to uccount for, or show that it has been used for the pur- 
pose for which he received it. And for his failure to account the 
sureties would be bound by the express terms of the bond. They 
undertake that he shall “discharge his duties as agent,” and they 
undertake that he “shall pay over all moneys belonging to the com- 
pany.” Money loaned ceases to be the money of the lender, and 
becomes the property of the borrower. If the money in question 
was loaned, it was not in his hands as money belonging to the 
company. 

But the contract goes further. It is added that the amount ad- 
vanced “is to remain a first lien upon all the business and renewal 
interest secured to the said Mooney under the contract, until repaid, 
with interest at 7 per cent.” These circumstances are not inconsist- 
ent with the view already expressed, nor are they inconsistent or in 
contradiction of the meaning attributed to the promise of the 
company to make the “advance.” They constitute an agreement 
that the advance made shall be a lien on the interest of the agent 
under the contract, but that involves no personal liability. It is an 
advance of money upon personal security, but not upon personal 
credit. A chattel mortgage, declared by its terms to be void if the 
mortgagor paid a sum named by the Ist of January (Weed vs. 
Covill, 14 Barb., 242), or “if he shall pay a (Salisbury vs. Philips, 10 
John., 57), or for the purpose of securing the payment of $345.70 
(Culver vs. Sisson, 3 N. Y., 264), permitted no implication of an 
agreement to pay or an acknowledgment of indebtedness. Nor in 
this case can the fact that the duration of the lien is provided for 
until the amount “is repaid,” allow a different conclusion. It is 
clear that it does not imply an agreement on Mooney’s part to be 
personally bound for its repayment. He received the money with 
authority to apply it to certain purposes, and if not so applied it 
might be recovered back as money received to the use of his princi- 
pal. He never held it for any other use than that of the agency, 
and there can be no liability except under the express terms of the 
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agreement. These have not been violated. This conclusion accords 
with the issue made by the pleadings. The complaint alleges that 
Mooney agreed by the contract to pay the money. The answer 
denies it. It was not necessary to do more. A pawnbroker might 
as well sue for money advanced upon a pledge, a banker for money 
advanced upon collaterals, a master for money furnished his servant 
to procure supplies. In neither case is a debt created, nor could 
either recover as upon a debt for money received or advanced. 

It follows that the referee erred in allowing a recovery for the 
money advanced in this case. Neither the allegations nor the proof 
made outa cause of action for any breach of the undertaking by 
which the appellants bound themselves. 

The referee also allowed the plaintiff $158.50 as for moneys col- 
lected and not paid over. This sum was arrived at by disallowing 
the defendant’s claim for commissions at 15 per cent on new policies 
issued from August 1, 1878, to May 1, 1879. The territory assigned 
by the plaintiff to Mooney was at the time occupied by sub-agents - 
theretofore appointed by the plaintiff, and the defendant Mooney 
was required by his agreement “to carry out in good faith all contracts 
then in force with them.” The effect of this provision was to put 
him in the place of the company, so far as the terms were con- 
cerned on which those agents were employed, and they became his 
agents for the future. But the same clause of the agreement which 
affects this relation declares “for the purpose of successfully de- 
veloping and establishing the agency of the company in the terri- 
tory herein named, an additional commission of fifteen (15) per 
cent shall be allowed the said agent on the premiums of all new 
policies placed and reported by himself or his agents in the said 
field during the first year of this contract.” It appears by the 
finding of the referee that “the amount of the premiums paid to 
said plaintiffs by such sub-agents referred to in said contract, for 
insurance within the limits of such agency on applications pro- 
cured by such sub-agents between August Ist, 1878, and May Ist, 
1879, was $1,554.64, and that this sum of $1,554.64 “was premiums 
on new policies placed and reported in said agency by agents in 
existence at time of contract during said first year of said contract.” 

The contract between the parties was, however, put an end to by 
Mooney on the 15th of April, and at that time he ceased to have any 
interest in the business of the company and could claim nothing on 
account of policies thereafter issued. Whether there were any 
issued after that date or not, and if so how many, does not appear. 
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The referee disallowed the entire claim and found a balance due the 
plaintiff. In this also we think he erred. For the several errors 
pointed out the judgment should be reversed, the order of refer- 
ence vacated, and a new trial had, with costs to abide the event. 

All concur, except Earl and Peckham, JJ., not voting. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


NELSON et at. 
US. 
BOUND BROOK MUT. FIRE INS. CO.* 


The insured had bargained for the sale of the property to her two sons, stipu- 
lating that upon execution of the conveyance the policy should be as- 
signed to them as owners and re-assigned to her as collateral to a mort- 
gage for part of the purchase. Meanwhile the policy was to remain for 
their joint interests. The deed was executed and the mortgage was ex- 
ecuted in part except as to the wife of one of the vendees, upon whose 
signature the balance of purchase money was to be paid and the insur- 
ance arranged in accordance with the agreement. Before this could be 
done the loss occurred. 

Held, That the company was not entitled to an assignment of the mortgage 
upon payment of the loss. 


R. V. Linpasury, for Appellants. 


Gaston & Beraen, for Respondent. ; 
- Kwapp, J. 


Mrs. Nelson, the appellant, took out from the respondent company 
a policy of insurance against loss by fire on certain buildings on the 
farm owned and occupied by her at the time. The buildings were 
burned, and the company paid to her the amount of the loss. Be- 
fore the destruction of the buildings the appellant, Mrs. Nelson, by 
a verbal agreement with her two sons, bargained for a sale to them 
of the entire property for $3,000, one-half to be paid in cash or its 
equivalent, the balance to be secured to her by bond and mortgage 
on the property. It was further stipulated between them that, upon 
the execution of the conveyance, the vendees should have an assign- 
ment of the policy to them as owners, and re-assign it to her as col- 


* Decision rendered, December 22, 1887. 
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lateral security upon her mortgage. In the interim the policy 
should remain for their joint protection on the building; the ven- 
dees engaging to pay all subsequent assessments on the policy. No 
time was appointed for concluding the transaction; but the parties, 
chancing to meet at the office of a conveyancer, had the deed and 
mortgage drawn. The deed was signed and acknowledged by the 
vendor, and left by the parties with the county clerk to be recorded. 
The mortgage was signed and acknowledged by the vendees, and 
the wife of one of them who was present, and its custody given to 
the vendor to hold until the absent wife could be brought to sign 
it, when the balance of the purchase money was to be adjusted, and 
the insurance, as arranged for, effected in completion of the bargain 
Before the parties met after the execution of the papers the fire 
occurred. Upon paying the insurance money by the company, an 
assignment of this mortgage to it was formally demanded of Mrs. 
Nelson. She refused to assign it, and the respondents filed a bill 
praying subrogation to her rights under the mortgage, and that she 
be decreed to assign it to the company. The court below so de- 
creed, and from that decree the defendants below appealed. 

The policy which Mrs. Nelson held was the ordinary one, insuring 
her as owner against loss by fire. It expressed no undertaking on 
her part to assign to the underwriters, in any event, the whole or 
any part of the property insured, or any interest in or security which 
she might hold against it. The respondent’s right to such decree, 
not resting upon express contract, must be based upon special cir- 
cumstances such as give it just claim to that advantage. To decree 
it, when not founded in conventional right, is the ministration of a 
pure equity, and one claiming it must show that it is due him, and 
is not unjust or inequitable to other parties in interest: Kernochan 
vs. Insurance Co., 17 N. Y., 428. 

The respondent does not rely upon the terms of its contract to 
support its present claim, but bases it upon changes in the relation 
of the assured towards the property, through the contract of sale, 
which it alleges creates other rights and duties between the insurer 
and the insured, out of which comes this resulting equity. It is said 
that through the sale to her sons she ceases to be owner, and became 
mortgagee for part of the consideration; thereby cutting down her 
insurable interest as owner to that of a lien for the payment of her 
debt, and reducing the obligation of the insurer from an undertak- 
ing of absolute indemnity against loss on the property to a special 
indemnity against loss on her mortgage-debt; that, as an insurer of 
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the interest of a mortgagee, the right to subrogation to the security 
arises on payment of the debt. 

Conceding that a mortgagee who, on his own behalf and for his 
own protection solely, takes out a policy to secure his mortgage- 
debt, may be called upon to assign his security to the insurer who 
pays his debt on the occurrence of a loss, it becomes an essential 
fact for the complainant to establish in maintenance of his theory 
that Mrs. Nelson had changed her character as owner to that of 
mortgagee. If the treaty between herself and her sons for the con- 
veyance of the property was at the time of the loss by fire in an in- 
complete and inchoate state, a mere executory contract, no steps in 
its progress towards final execution can be seized hold of to deter- 
mine her real status. She remained, in legal contemplation, the 
owner, until within the intention of the parties the contract became 
executed in all its essential terms. Until then, loss on the property 
in risk was her loss, and under the terms of the policy the company 
was bound to pay in discharge of its contract obligation. The par- 
ties to the contract of sale appear to have been fully agreed upon 
the terms of their bargain. Those terms have already been recited 
in sufficient detail for our purposes, and they meet with no sub- 
stantial contradiction in the evidence. The transaction was in- 
tended by the parties to be an entire one, and in their mind was not 
regarded as an executed agreement when the deed and mortgage 
were exchanged, nor was it to become so until the execution of the 
mortgage was perfected as stipulated for, the balance of the consid- 
eration money paid and adjusted, and the building protected by in- 
surance for the interest and benefit or both. The execution of the 
papers needed in the transfer of title was for the convenience of the 
parties, who lived at a distance from each other, and it was between 
those whose relations suggest trust and confidence. What was done 
respecting the conveyance was not regarded by the parties as the 
conclusion of their bargain, nor was the bargain considered by 
them as attaining completion until the balance of the consideration 
should be paid and insurance effected. I think that it is clear that 
at the time of the fire the treaty for the sale of the property, which 
on its execution would change Mrs. Nelson’s rights as owner to those 
of mortgagee, was in fieri, and her ownership remained. This con- 
clusion is not disturbed by the suggestion of counsel that the ap- 
pellant, Mrs. Nelson, has a vendor’s lien for the balance of the pur- 
chase money, which she can enforce in equity against her vendees. 
In the contract to sell she did not contemplate any such reliance for 


—————— 
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payment. She bargained for cash, and cancellation of notes held 
against her, which were the equivalent of cash; and this is a very 
different thing from a vendor’s lien, if that be her right. This, in- 
stead of showing an executed agreement, tenders to her a means, 
through litigation with her vendees, fcr the enforcement of unper- 
formed stipulations. 

But if it be conceded that the transfer was complete, so as to vest 
the title in the grantees in the deed, and to convert her interest in 
the lands to that of mortgagee, the case is not one in which subro- 
gation can be claimed. It is not a case where the insurer reserves 
in the provisions of his poticy the right to an assignment of the 
mortgage upon payment of a loss, as in Foster vs. Van Reed, 70 N. 
Y., 19. There the right resting upon express contract cannot be de- 
feated or impaired by any private arrangement between the assured 
and the owner of the equity of redemption. Nor is it of that class 
of cases where a mortgagee insured his mortgage-interest “at his 
own expense, upon his own motion, and for his sole benefit.”* “In 
such cases,” says Judge Folger in Insurance Co. vs. Insurance Co. 
(55 N. Y., 359), “ the insurer in making compensation is entitled to an 
assignment of the rights of the assured.” The remarks made by 
the learned chancellor in Sussex Ins. Co. vs. Woodruff (26 N. J. 
Law, 541) were in respect to insurance of a like interest by the 
mortgagee without the knowledge or concurrence of the mortgagor. 

Under a contract of insurance made by a mortgagee entirely on 
his own behalf and at his own expense, for indemnity against loss 
by destruction of the pledge, the owner of the equity of redemption 
can have no interest, and payment of the loss does not go in satis- 
faction of the debt. Subrogation can in such case harm no one; 
and without it the mortgagee might collect his debt twice. The 
right does not rest on the relation of suretyship. Mr. Justice Brad- 
ley says: “Where a creditor effects insurance on property mort- 
gaged or pledged to him as security for the payment of his debt, 
the insurers do not become sureties of the debt, nor do they acquire 
all the rights of the sureties. They are insurers of a particular 
building only:” Insurance Co. vs. Stinson, 103 U.S., 25. If such 
were the true character of the insurer, it would place serious im- 

' pediments in the way of contracts between mortgagor and mortga- 
gee in respect to insurance of the mortgaged premises, which are 
held to be entirely legitimate. The ordinary insurance clause in 
mortgages may be mentioned as an instance. A more reasonable 
ground for subrogation in these cases lies in the fact that insurance 
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by the mortgagee, such as gives the debtor no benefit of money re- 
covered on a loss, would, without subrogation, convert what is de- 
signed as a contract of indemnity into a wager-policy. The mort- 
gagee could demand payment of the loss to the extent of his mort- 
gage without reducing the mortgage-debt. Public policy condemns 
such contracts. But there is neither reason nor good policy in com- 
pelling a mortgagee to assign his security where, through an ar- 
rangement between the mortgagor and mortgagee, insurance on the 
mortgaged premises is effected for their common benefit, although 
the policy be taken in the name of the mortgagee. Where a policy 
is so taken out, under the insurance clause in a mortgage, payment 
of a loss to the mortgagee inures to the benefit of the mortgagor, 
and it 1s immaterial under such stipulation in whose name the pol- 
icy be procured: Warring vs. Loder, 53 N. Y., 586, and cases cited. 
_ A policy effected under such an agreement, in the name of the mort- 
gagee, to secure the mortgaged premises against loss by fire, will 
protect the mortgagor, and payment to the mortgagee, pro tanto, 
discharges the debt. Such an agreement between the mortgagor 
and mortgagee is not regarded as any infringement upon the rights 
of the underwriters. The mortgagee becomes bound to give the 
credit to his mortgage-debtor. His right is not to withhold it, and 
subrogation is only to such rights as he has. 

In Sheldon on Subrogation (section 235) itis said: ‘If the mort- 
gagee has procured the insurance, though in his own name, at the 
request and expense and for the benefit of the mortgagor, as well 
as for his own protection, though this by a parol agreement un- 
known to the insurers, the mortgagor will have the right in case of 
loss, to have the avails of the policy applied for his relief towards 
the discharge of his indebtedness.” This statement of the rule is 
well supported by numerous cases cited by the author. Kernochan 
vs. Insurance Co., 17 N. Y., 428; Hay vs. Insurance Co., 77 N. Y., 
235; and Clinton vs. Insurance Oo., 45 N. Y., 455,—fully support the 
rule as stated in the text. 

In Clinton vs. Insurance Co., just cited, it was applied to a state 
of facts in close similarity with the present case. The owner of the 
property had taken out a policy on buildings and personalty con- 
tained therein, and, while it was running, agreed to convey the 
property to a vendee, who paid part of the purchase money. The 
vendee agreed to hold the policy for their mutual benefit, the ven- 
dee agreeing to return the vendor the unearned portion of the pre- 
mium on the policy. The case in one of its aspects was considered 
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by the court in the light of an executed sale, and the court denied 
the right of the insurer to subrogation to the vendor’s claim for bal- 
ances of purchase money, because of the agreement in the contract 
of sale to hold the policy for their mutual benefit. The court say: 
“Tf, as between the parties to the contract of sale, the vendee was 
entitled to the benefit of the insurance moneys in case of loss, the 
defendant [the company] can assert no equity in hostility to that ar- 
rangement. The equity of the defendant is the equity of the ven- 
dors, and an arrangement between the vendors and vendee in re- 
spect to the application of the proceeds of the insurance did not vio- 
late any contract between the insurer and the insured. The defend- 
ant, on payment of the indemnity promised, simply performs his 
contract.” 

The rule above exemplified has the support of authority, and is, as 
I think, based upon good reason and sound policy. The principle is 
not that the right of substitution arises where the underwriter pays 
loss on a policy of insurance effected by a mortgagee upon the mort- 
gaged premises. The insurance contract imports no such equity in 
the insurer. If it be awarded to him, it is entirely in virtue of some 
train of circumstances that render the claim an equitable one. The 
contract with Mrs. Nelson on the part of the company was an in- 
demnity against loss in the destruction of the buildings, for which 
the usual premium and obligation required by the company for such 
insurance was demanded and received. On this policy, unchanged 
in its terms, the loss was paid. Now, the respondent claims a differ- 
ent status from that assumed in its contract, and claims its liability 
to be of a different nature, because of the new attitude which the 
insured assumed through her contract to sell. Yielding that to the 
respondent, certainly it must take its new position not upon a par- 
tial view or selected part of her contract. When it puts itself on 
her agreement, it does and must accept it as a whole; because her 
rights under that agreement are those of her vendees,—are to be de- 
termined on the entire terms of it. Among these, she engaged to 
hold her policy for the joint protection of herself and her vendees, 
and the latter assumed to pay all subsequent assessments upon it. 
She cannot, under her contract with them, refuse to allow the pro- 
ceeds of the insurance to reduce, pro tanto, her claim against them, 
and her rights in this regard are the respondent’s rights. For these 
reasons the decree below should be reversed, and the bill be ordered 
dismissed, with costs. 
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SUPREME COURT OF PENNSYLVANIA. 
Octoser Trrm, 1887. 


ALLEMANIA FIRE INS. CO., Plaintiff in Error, 
US, 


JOSEPH S. WHITE er at., Partners as Srevenson, 
Craia & Co.* 


The temporary suspension of the operations of a steam-engine in a planing- 
mill and lumber-yard, materially decreasing the risk, the other business 
continuing, will not avoid a policy, conditioned to become void ‘‘ on sus- 
pending operations without special agreement indorsed on the policy.” 

This was assumpsit upon a policy of fire-insurance upon a two- 
story planing-mill, steam-engine, and stock of sash, doors, and 
lumber. 

The defense was forfeiture for suspending operations. 

For some months after the date of the policy, the steam-engine 
was run for a number of days in each month; but for seven months 
prior to the fire the engine was not operated, although the other 
business of the mill and yard was not suspended. 

Defendant contended that the policy was forfeited under the fol- 
lowing provisions :— 

“This policy shall become void and of no effect: — 

“7th. By the failure or neglect of the assured to notify the com- 
pany of an increase of hazard by change or use of occupancy, va- 
cancy, or non-occupancy, or by the erection of neighboring build- 
ings; or if operating manufacturing establishments, in whole or in 
part, over or extra time, or suspending operations therein, without 
special agreement indorsed on this policy.” 

The court, McMichael, J., remarking that the clause was some- 
what vague and uncertain, charged the jury that if operations were 
suspended without special agreement indorsed, the policy became 
void [The purport of the seventh clause is that if the property 
insured be a manufacturing establishment, and all of the establish- 





* Decided October 31, 1887.—From 10 Central Reporter, 65. 
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ment or parts of it be operated over or more than the ordinary or 
usual time for operating such establishments, if it be operated extra 
time, or if operations are suspended in it without special agree- 
ment indorsed on the policy, permitting such operating, during 
unusual times or extra times, or permitting such suspension, then 
the policy shall become void and of no effect. That leayes out of 
the question the argument which was made by the defendant's 
counsel to the court, that this clause means that suspension in 
whole or in part of operations in the establishment, avoids this pol- 
icy; but a suspension of operation as to part of that establishment 
would not be a suspension of operations thereof. They might quit 
running one machine, or many machines, so long as they continued 
operating in some other line of their business in the usual and or- 
dinary way of operating a planing-mill], and submitted to the 
jury the single question whether there was such suspension as 
avoided the policy. 

The court affirmed defendant’s second, fourth, sixth, and seventh 
points, respectively, to the effect that parol evidence was inadmissi- 
ble to affect the policy; that it was immaterial whether the risk 
was decreased by the suspension of operations; that the contract 
was contained in the policy; and that no agent could waive the 
terms thereof. 

Defendant’s first point was as follows :— 

1. That as the plaintiffs had the policy at all times in their pos- 
session, the condition of the policy was a continuing engagement, 
enduring through the life of the policy, and was at all times obli- 
gatory on the plaintiffs, and that it is presumed that they knew 
that it was necessary to have a special agreement to cease opera- 
tion in part or in full, indorsed upon the policy. 

Answer. “This point is refused; as I understand it, it asks the 
court to instruct you that the plaintiffs are presumed to have known 
that it was necessary to have a special agreement indorsed on the 
policy, giving them permission to cease operating any part of the 
machinery or business carried on in the planing-mill, and if they so 
ceased to operate any part, without such special agreement being 
indorsed on the policy, the policy would be void. I do not find any 
such stipulations in the policy, and hence decline to instruct you.” 

The court refused defendant’s third, fifth, and eighth points as 
follows :— 

3. That the fact that defendant’s agents knew that the planing- 
mill was used as a. storehouse, both before and after the issuing of 
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the policy, and was run irregularly, will not affect the case; but that 
the warranty or agreement contained in the policy, that if the mill 
was used as a manufacturing establishment, and operating ceased, 
in part or in whole, or suspending operations entirely, the policy 
should be null and void, must be complied with as a condition pre- 
cedent to recovery on the policy. 

5. That the provisions of warranty or agreement in the last 
clause of section 7, article A, which provides that “This policy shall 
become void and of no effect, if operating manufacturing establish- 
ments, in whole or in part, over or extra time, or suspending opera- 
tions therein, without special agreement indorsed on the policy,” is 
a valid and binding contract; and waiver of the same must be in- 
dorsed on the policy. 

8. That, under the admissions of plaintiffs and all the evidence in 
the case, the verdict of the jury must be for the defendant. 

Verdict was returned for plaintiff; and defendant took this writ, 
assigning as error the refusal of the first, third, fifth, and eighth 
points, the portion of the charge inclosed in brackets, and the ad- 
mission in evidence of a conversation between plaintiffs’ book- 
keeper and an insurance agent, to the effect that it was under- 
stood that the steam-engine should be run off and on. 


Messrs. Grorcr E. Treapwett and W. H. Fats, for Plaintiff in 
Error. 


The policy was avoided under section 7 because of the suspen- 
sion in operations without agreement indorsed on the policy: 
Pottsville Mut. F. Ins. Co. vs. Fromm, 100 Pa., 352; Lancaster F. 
Ins. Co. vs. Lenheim, 89 Pa., 497; Birmingham F. Ins. Co. vs. 
Kroegher, 83 Pa.; Com. Mut. F. Ins. Co. vs. Huntzinger, 98 Pa., 41. 

Waiver must be indorsed on policy: Universal Mut. F. Ins. Co. 
vs. Weiss, 106 Pa., 20. 

Contract of parties is found in the terms of the policy: Waynes- 
boro Mut. F. Ins. Co. vs. Conover, 98 Pa., 384; White vs. Western 
Assur. Co., 4 Cent. Rep., 723, 18 W. N. C., 279. 

Knowledge of agents of defendant does not: affect the case: 
State Mut. F’. Ins. Co. vs. Arthur, 30 Pa., 331; Birmingham Fire Ins. 
Co. vs. Kroegher, 83 Pa., 64; Com. Mut. F. Ins. Co. vs. Huntzinger, 
98 Pa., 41. 

Condition in policy was a continuing engagement, enduring 
through the life of the policy: Pottsville Mut. F. Ins. Co. vs. Horan, 
89 Pa., 438; Pottsville Mut. F. Ins. Co. vs. Fromm, 100 Pa.. 354. 
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Messrs. Dana & Lone and D. B. & E. T. Kurrz, for Defendants in 
Error. 

The policy should be construed most favorably to the insured: 
Western Ins. Co. vs. Cropper, 32 Pa., 351; Nat. Bank vs. Hartford 
 F. Ins. Co., 95 U. S., 673 (24 L. ed., 563); Teutonia F. Ins. Co. vs. 
Mund, and Burkhard vs. Travelers’ Ins. Co., 102 Pa., 89, 262; Cour- 
sin vs. Pa. Ins. Co., 46 Pa., 323. 

It must also be construed with reference to the subject-matter 
to which it applies: Teutonia Fire Ins. Co., 102 Pa., 89. 

The words in whole or in part, in the seventh section, relate to 
the operating “over or extra time,” and not to “‘suspending opera- 
tions.” This is the plain reading of the condition. 

The principal operation went on continually to the time of 
the fire. 

Although the engine had not been running for some time be- 
fore the fire, the suspension was temporary, only for want of 
orders requiring it to be run, and because of leakage of the drum- 
head. 

Such a suspension, had there been no other operations, would 
not have avoided the policy. This was held in the late case of 
Lebanon Mut. Ins. Co. vs. Leathers,6 Cent. Rep., 901, 20 W. N. 
C., 107. 

In this case a tannery ceased to be operated for several months 
for want of hides; and this was held not to be a “ceasing to 
operate ” within the meaning of the policy. In Lebanon Mut. Ins. 
Co. vs. Erb (2 Cent. Rep., 783, 112 Pa., 149) it was held that if the 
premises were substantially in the same condition at time of the fire 
as at time of insurance, there would be no ceasing to operate. 


Per Curr. 
There is absolutely nothing at all in this case, for the principal 
complaint is that the plaintiffs forfeited their policy, not by doing 
that which increased the risk; on the contrary, by doing that 
which materially decreased that risk. 
Extended comment on a case such as this would be to no pur- 
pose whatever. The judgment is affirmed. 


Notr.—Fire insurance—avoidance for suspension of work and non-occu- 
pancy. A policy will not be forfeited without express agreement: Becker 
vs. Farmers Mut. F. Ins. Co., 48 Mich., 610. 

The question of vacancy or non-occupancy and the question of increase of 
risk from these and other changes of circumstances are questions of fact for the 
jury: Gamwell vs. Merchants’ etc. Mut. F. Ins. Co., 12 Cush., 167; Luce vs. 
Dorchester Mut. F. Ins. Co., 105 Mass., 297; Williams vs. People’ 3 F. Ins. Co., 
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57 N. Y., 274; Cummins vs. Agricultural Ins. Co., 67 N. Y., 260; Robinson vs. 
Mercer Co. Mut. F. Ins. Co., <7 N. J. Law, 134; Wood Ins., p. 439, and cases 
cited. 


But when the undisputed facts, as naturally interpreted, show vacancy and 
non-occupancy and consequent increase of risk, or where there is no evidence to 
rebut, modify, or explain the evidence of increased risk from the change, there - 
is no question of fact to submit to the jury; and it becomes the duty of the 
court to declare the verdict: Sleeper vs. N. H. F. Ins. Co., 56 N. H., 401; 
Ashworth vs. Builders’ Mut. F. Ins. Co., 112 Mass., 423; Dittmer vs. Germania 
Ins. Co., 23 La. Ann., 458. 


In Keith vs. Quincy Mut. F. Ins. Co. (10 Allen, 228), cited with approval in 
Moore vs. Pheenix F. Ins. Co., 1 N. H. (L. ed.), 261, 3 New Eng. Rep., 60, the 
building insured was a trip-hammer shop; and business therein was sus- 
pended for thirty days, the machinery and tools remaining there and the 
plaintiff’s son going through the shop nearly every day to see if things were 
right; held, not occupancy within the requirements of the policy. 

In Day vs. Mill Owners Mut. F. Ins. Co. (70 Iowa, 710) a policy on a flour- 
mill was subject to a condition that if the mill should be shut down for more 
than twenty days without notice, or remain idle from any cause whatsoever, 
the policy should be suspended. Held, a stoppage for more than twenty days 
without notice, for the purpose of repairs to the mill-race, was within the 
provision and suspended the policy. 

Ceasing to operate a tannery will not avoid a policy, if the use of the 
premises was the same as at the time of the insurance: Lebanon Mut. F. Ins, 
Co. vs. Erb, 1 Pa. (L. ed.), 713, 2,Cent. Rep., 783. 

A condition in a policy is not violated by a mere temporary suspension of 
the business for the purpose of repairing or for the want of a supply of ma- 
terial: Lebanon Mut. F. Ins. Co. vs. Leathers, 6 Cent. Rep., 901; 20 W. N. 
C., 107. 

Where the application stated that all stove-pipes entered brick chimneys, 
such statement amounted to a continuing covenant, yet a literal compliance 
is not required; and evidence is admissible to show that a stove-pipe passing 
through the roof was just as safe as if it entered the chimney, and the ques- 
tion is for the jury: Bankhead vs. Des Moines Ins. Co., 70 Iowa, 387. 


Whether a change in the machinery of a factory, increases risk is a ques- 
tion for the jury: Manheim Mut. F. Ins. Co. vs. Thompson, 1 Pa. (L. ed.), 
154; 1 Cent. Rep., 332. 

For the recent decisions as to sufficiency of evidence to show non-occu- 
pancy and construction of provisions against, see Benett vs. Agricultural Ins. 
Co., 50 Conn., 420; N. A. Ins. Co. vs. Garland, 103 Il., 220; Niagara F. Ins. 
Co. vs. Dada, 19 I1., Appl., 70; Dennison vs. Phoenix Ins. Co., 52 Iowa, 457 ; 
Kimball vs. Monarch Ins. Co., 70 Iowa, 514; Sexton vs. Hawkeye Ins. Co., 69 
Iowa, 99; Litch vs. North British & Mercantile Ins. Co., 136 Mass., 491; 
Shackelton vs. Sun Fire Office of London, 55 Mich., 283; s. ¢., 54 Am. 
Rep., 379; Stupetski vs. Transatlantic F. Ins. Co , 43 Mich, 373; Becker vs. 
Farmers’ Mut. F. Ins. Co., 48 Mich., 610; Boright vs. Springfield F..& M. Ins. 
Co., 34 Minn., 352; Moore vs. Phoenix F. Ins. Co., 1 N. H. (L. ed.), 259, 3 New. 
Eng. Rep., 57; Hill vs. Equitable Mut. F. Ins. Co., 58 N. H., 82; Sonneborn 
vs. Mfrs. Ins. Co., 44 .N. J. L., 220; s. ¢., 43 Am. Rep., 365; Johnson vs. N. Y. 
Bowery F. Ins. Co., 39 Hun, 410; Bennett vs. Agricultural Ins. Co., 3.N. Y. 
(L. ed.), 117, 8 Cent. Rep., 693; Somerset Co. Mut. F. Ins. Co. vs. Usaw, 1 Pa. 
(L. ed.), 624, 2 Cent. Rep., 542, 112 Pa., 80; s. c., 56 Am. Rep., 307; Mut. F. 
Ins. Co. vs. De Haven, 1 Pa. (L. ed.), 854, 3 Cent. Rep., 250; Haws vs. Fire 
Ass’n of Phila., 2 Pa. (L. ed.), 841, 5 Cent. Rep., 718; Hotchkiss vs. Home Ins. 
Co., 58 Wis., 297; Alkan vs. N. H. Ins. Co., 53 Wis., 136, Wakefield vs. Orient 
Ins. Co., 50 Wis., 622; Fitzgerald vs. Com. F. Ins. Co., 64 Wis., 463. 

A warranty is part and parcel of the contract itself;:-while a representa- 
tion, not being of the essence of the contract, but relating to something col- 
lateral or preliminary, and in the nature of an inducement to it, although 
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false, does not avoid the policy unless it relates to a fact actually material or 
clearly intended to be made material by the agreement of the parties: Ala. 
Gold F. Ins. Co. vs. Johnston, 80 Ala., 467. 


An insurance company insuring property used in a business is presumed to 
have in mind the nature of the undertaking and the usual methods of doing 
business: Steers vs. Ins. Co., 30 La. Ann., 952; Wheeler vs. Traders’ Ins. Co., 
1 N. H. (L. ed.), 87, 1 New Eng. Rep., 319, and see note to this case in 1 
New Eng. Rep., pp. 3, 9, and 320, and numerous cases cited in briefs and 
opinion. ALBERT B. GILBERT, 

Rochester, Jan. 27, 1888. 


UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF MISSOURI, W. D. 


WALL 


Us. 
EQUITABLE LIFE ASSURANCE SOCIETY.* ) 


A policy of insurance issued by a New York company to a citizen of Missouri, 
upon an application made in Missouri, and forwarded to the company in 
New York, where it is accepted, the policy drawn and signed, and re- 
turned to Missouri to be delivered to the insured, by the terms of which 
policy the premiums are to be paid to the company in New York, and the 
sum insured, when due, to be payable at the office in New York, is subject 
to the Missouri statutes governing policies of life-insurance delivered in 
that State. 

Rev. St. Mo., § 5,983, provides that no policy of insurance on life hereafter 
issued by a company authorized to do business in this State shall,*after 
payment of two full annual premiums, be forfeited or become void by 
reason of non-payment of premiums, and also provides for temporary 
insurance. Section 5,985 provides that, upon death of the insured during 
the term of temporary insurance, as provided in section 5,983, and where 
no condition of the policy is violated except non-payment of premiums, 
the company shall be liable for the full amount insured, as if there had 
been no default in payment. Held, that a provision in a policy which re- 
quired the payment of three full annual premiums before the insured was 
entitled to temporary insurance is void. 


Action upon a life-insurance policy issued by defendant upon the 
life of plaintiffs husband. 

Plaintiff alleges in the second count of the amended petition that 
the defendant is a corporation created and existing under the laws of 
the State of New York, and is doing business as a life-insurance 
company in the State of Missouri, and is subject to the laws of said 


* Decision rendered, 1887.—From Federal Reporter. 
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State; that the policy sued on was executed on the twenty-third day 
of December, 1880, by the defendant, and delivered to the insured, 
who was then and remained a resident of the State of Missouri, by 
the terms of which policy defendant agreed to pay this plaintiff, 
within sixty days after proof of death, to be furnished defendant at 
its office in New York, $5,000; that the insured paid the annual 
premiums for the years 1881 and 1882, when due, in addition to the 
premium paid at the time of issuing the policy, making three full 
annual payments of premiums; that by virtue of these payments 
the said policy, on the fifteenth day of December, 1883, had acquired 
a net value and was worth the sum of $161.05, computed upon the 
American table of mortality; that neither the insured nor the 
plaintiff was indebted to defendant at that time for unpaid pre- 
miums, or on any other account; that the insured at that time was 
thirty-nine years old; that three-fourths of such net value of said 
policy, applied and taken as a net single premium for temporary in- 
surance for the amount written in the policy, entitled said insured 
to a temporary insurance for said amount for a term expiring 
August 30,1886; and that said policy was, by reason of the 
premises and the provisions of the statutes of Missouri, kept and 
continued in full force and effect until said August 30, 1886. The 
insured died January 21, 1884. Plaintiff asks judgment for said 
sum of $5,000, and interest. 

Defendant, for answer to the second count of the amended peti- 
tion, alleges that the policy sued on was executed for the defendant 
at its office in New York; that the premiums were payable there, it 
being, however, provided in the’ policy that at the pleasure of de- 
fendant suitable persons might be authorized to receive such pay- 
ments, but only on production of the company’s receipts therefor 
signed by the New York officers; that the loss in case of death was 
to be paid at the New York office. 

And defendant avers (1) that, by reason of the contract being 80 
by it executed, and so by it performed in the State of New York, it 
was a contract under, and to be construed and governed by, the 
laws of New York, and not by the laws of any other State, and 
that defendant’s obligation was not within the purview of any law of 
Missouri touching policies of insurance, nor subject to be modified 
or affected thereby; (2) that, in the application for insurance, the 
insured, in consideration of the agreements in the policy thereby 
applied for (being the agreement in said policy providing for paid- 
up insurance in the event of the surrender of the policy at tertain 
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periods and under certain conditions specified), waived and relin- 
quished all right or claim to any other surrender-value than so 
provided, whether required by a statute of any State or not. 

Defendant further states that the said agreement last above men- 
tioned and contained in said policy, and in consideration of which 
agreement said Samuel E. Wall so waived and relinquished as afore- 
said all right or claim to any other surrender-value than that so 
provided, was in the words following, to wit:— 


And further, that if premiums upon this policy, for not less than three com- 
plete years of assurance, shall have been duly received by said society, and 
this policy should thereafter become void in consequence of default in pay- 
ment of a subsequent premium, said society will issue, in lieu of such policy, a 
new paid-up policy, without participation in profits, in favor of said Alice L. 
Wall, ifliving, and if not living, to the children of said Samuel E. Wall, or their 
guardian, for their use ; or, if there be no children surviving, then to the execu- 
tors, administrators, or assigns of said Samuel E. Wall, for the entire amount 
which the full reserve on this policy, according to the present legal standard of 
the State of New York, will then purchase as a single premium, calculated by 
the regular table for single-premium policies, now published and in use by the 
society, provided, however, that this policy shall be surrendered, duly re- 
ceipted, within six months of the date of default in payment of premium as 
mentioned above. 

And defendant avers that even if said policy of insurance and this 
defendant’s contract therein or obligation thereunder had otherwise 
been within the purview of or subject to be modified or affected by 
any provision of any law of the State of Missouri touching policies 
of insurance on life, which defendant denies, yet, by reason of the 
premises, the plaintiff is estopped from claiming the benefit of any 
provision of any law of the State of Missouri, if any such there be, 
for any other or different surrender-value or upon any other or 
different conditions from those in said policy stipulated for as above 
set forth; and further avers that said policy of insurance has never 
been surrendered or offered to be surrendered to this defendant. 

The plaintiff moved to strike out so much of the answer to the 
amended petition as is set out above, on the grounds, viz., that the 
matter No. 1 is a mere conclusion of law, and incorrect,—as, upon 
the allegations of the petition and the admissions in the answer, the 
policy sued on was subject to the provisions of the Missouri statutes; 
that the alleged waiver set out is void because contrary to public 
policy and the laws of this State, and declared null and void by the 
statutes of this State. 


Karnes & Krantuort, fur Plaintiff. 


Hrirescock, Mapitt & Finxetnsure, for Defendant. 
VOL. VXII.—13. 
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Brewer, J. 

This case is submitted on a motion to strike out parts of the 
answer. Involved in this motion are two questions: First, is the 
contract sued on governed and to be construed by the laws of the 
State of New York or by the laws of the State of Missouri? Second, 
if subject to the laws of Missouri, is the stipulation in respect to 
forfeiture legal and binding as a waiver of the provisions of the 
Missouri statutes? In respect to the first question, these, I think, 
must be taken as the accepted facts: The defendant is a New York 
corporation doing business in the State of Missouri; the insured was 
a citizen and resident of Missouri, and made his application here, 
which was forwarded to New York; the application was accepted, 
the policy fully prepared and signed in that State, and sent to 
Missouri, and delivered to the applicant here. By the terms of the 
policy, all premiums are payable at the defendant’s office in New 
York. If the sum insured should become payable, the payment is 
to be made at its office in New York. None of the terms of the 
policy can be modified except by one of the four general officers of 
the society, and no modification is claimed. Under these facts I 
have little doubt as to the true answer to be made to this first ques- 
tion. In White vs. Insurance Co. (4 Dill., 177), it was held that the 
act of the legislature of the S ate of Missouri of March 23, 1874, in 
respect to policies of life-insurance, extends to all policies delivered 
in this State after the act went into effect. That was a suit against 
a foreign insurance company doing business in this State. In 
Fletcher vs. Insurance Co. (13 Fed. Rep., 526) it was held that a 
foreign insurance compxny cannot withdraw itself from the opera- 
tion of the statutes of a State in which it does business, by the in- 
sertion of clauses in its policies. That was a case in which the 
defendant company insisted that, by virtue of certain clauses in the 
application, the contract was to be finally and fully executed in 
New York. In his opinion, an opinion concurred in by Circuit 
Judge McCrary, Judge Treat uses this language :— 


The defendant corporation, having been permitted to do business in Mis- 
souri under the statutes of the latter, was bound by all the provisions of those 
statutes, and could not, by the insertion of any of the many clauses of its 
forms of application, etc., withdraw itself from the obligatory force of the 
statute. The contract of insurance, therefore, is a Missouri contract, and 
subject to the local law. 


This case was taken to the Supreme Court of the United States 
and is reported in 117 U.S., 519, 6 Sup. Ct. Rep., 837. The case 
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was there decided upon a different question, but in the statement of 
facts, which, as it appears, was prepared by the justice writing the 
opinion, is this language :— 

The company is a corporation under the laws of N ew York, but it also trans- 
acts business in Missouri, through agents residing there, and, of course, with 
reference to the business done it that State, is subject to its laws. 

In view of these authorities, and considering the reasoning of 
Judge Treat in the opinion above referred to, I deem it unnecessary 
to discuss this question further, and simply hold that the Missouri 
statute controls. See, also, Ehrman vs. Insurance Co., 1 McCrary, 
123, 1 Fed. Rep., 471; In Re Insurance Co., 22 Fed. Rep., 109; Paul 
vs. Virginia, 8 Wall., 168. 

In respect to the second question. the following are the two sec- 
tions of the statutes which are applicable :— 

Section 5,983, 2 Rev. St. ‘‘No policy of insurance on life hereafter issued 
by any life-insurance company authorized to do business in this State, on and 
after the first day of August, A. D. 1879, shall, after payment upon it of two 
full annual premiums, be forfeited or become void, by reason of the non-pay- 
ment of premium thereon, but it shall be subject to the following rules of 
commutation, to wit:” [Then follows a statement of the mode of computing 
the amount payable in such case]. 

Section 5,985. ‘‘If the death of the insured occur within the term of tem- 
porary insurance covered by the value of the policy as determined in section 
five thousand nine hundred and eighty-three, and if no condition of the in- 
surance other than the’payment of premiums shall have been violated by the 
insured, the company shall be bound to pay the amount of the policy, the 
same as if there had been no default in the payment of the premium, anything 
in the policy to the contrary notwithstanding.” 

Now, in the policy sued on there is a non-forfeiture clause, but 
containing a different provision, and it is alleged that in the applica- 
tion the insured waived and relinquished all right or claim to any 
other surrender-value than that provided in the policy, whether re- 
quired by the statute of the State or not. This is the doubtful 
question. It is strenuously insisted by the defendant that the 
statute of Missouri neither forbids, nor declares null, nor makes any- 
wise illegal, such a waiver as the one in question; that it merely 
gives a right or privilege to the insured which, like any other per- 
sonal right or privilege, he may for sufficient consideration waive, 
and that such a waiver, not being forbidden by the statute, is not 
contrary to public policy in any such sense as that the courts should 
refuse to enforce it. Back of this argument and strongly support- 
ing it is that liberty of contract which courts are so strenuous to 
uphold. 





196 Report of Decisions. [ March, 


While I am constrained to hold adversely to the defendant, it is 
with grave doubts as to the correctness of my conclusion. In the 
first-place, a technical argument can be made on the language of the 
statute. It says the value of the policy shall be determined in a 
certain way, and then that, if the death of the insured occur during 
the term of temporary insurance covered by the value of the policy 
thus determined, the company shall be bound to pay the amount of 
the policy, “anything in the policy to the contrary notwithstanding.” 
This language is broad enough to include a waiver, and may be 
construed as meaning that no stipulation, no waiver, no agreement 
for a different forfeiture,—in fact nothing that a party can put into 
a policy,—shall defeat the right to recover the full amount, if death 
occurs during this time of temporary insurance. Of course, this is 
a purely technical construction-of the statute, and I am disposed to 
rest my conclusion more upon the matter of public policy. And 
here the history of insurance must be taken into consideration. It 
is notorious that many insurance companies were rigorous in insist- 
ing upon forfeitures, sometimes under very inequitable circum- 
stances, and there was no little public clamor by reason thereof. 
Such clamor prompted many legislatures to interfere, and to seek by 
legislation to protect what they supposed the rights of the insured. 
Such seems to have been the thought of the Missouri legislature, 
and it evidently intended by its legislation to provide a fixed and 
absolute rule applicable to all cases,—absolute and universal, because 
if it applied only in cases in which the policies were silent, or if it 
could be waived or changed, a child can see that it would protect 
only so far as the insurance companies were willing. So, although 
no words of penalty are attached, no express denial of the right to 
waive, in fact no words of negation in any direction, yet it seems to 
ine fair to say that the affirmative language of this statute discloses 
a public policy which ;no court ought to question or refuse to en- 
force: Railway Co. vs. Peavey, 29 Kan., 169. The legislature has 
by this language declared a rule in respect to forfeitures in life-in- 
surance policies; it has thus established the policy which it believes 
should obtain in this State, and, though sitting on the Federal bench, 
it is my duty to administer the laws of this State in the spirit in 
which they were enacted, and to uphold both their letter and their 
spirit. It is voluntary with any foreign insurance company whether 
it shall come into this State to transact business; coming in, it 
should be willing to comply with all the statutes as to all business 
arising within this State, and no court, least of alla Federal court, 
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should hasten to release it from this obligation. From these views 


and with this feeling, Iam constrained, though with grave doubts, 
to sustain the motion to strike out. 


COURT OF APPEALS OF NEW YORK. 


GEORGE SLOCOVICH er at., Respondent, 


vs. 
ORIENT MUTUAL INS. CO., Appellant.* ) 


The question at issue was as to the value of a vessel that had been burned, 
and a marine surveyor who had not seen the vessel in five or six years 
was called as an expert to testify of his own knowledge concerning the 
value of the vessel, and the effect of wear and tear upon it. 


Held, That it was for the trial judge to say whether he was competent as an 
expert under the circumstances, and the exclusion of the evidence was 
not error. 


Held, That testimony of a ship-broker as to the value based simply on the 
reports given in the standard books and records used by underwriters 
and merchants to learn the rating of a ship, was admissible. 


Held, That a question as to the definition of ‘‘ port risk” on the ground that 
the phrase had already been judicially defined in a quoted case of the 
court of appeals, was properly sustained. 


Held, That in case of a marine loss the rule does not apply that the insured 
must establish by a clear preponderance of evidence that it was without 
any agency or instrumentality of theirs. 


‘-Epwarp M. Sueparp, for Appellant. 
Siwney Cuuss, fur Respondents. 
Eart, J. 

This action was brought to recover on a policy of marine insur- 
ance issued by the defendant to insure a “ port risk in the port of 
New York,” upon the ship Zorka. The policy was in favor of the 
plaintiffs under their firm-name of Slocovich & Company, “on ac- 
count of whom it may concern,” loss, if any, to be paid to them or 
order. The risks which by the terms of the policy the defendant 
assumed were, among others, “perils of the seas, fires, and all 
other perils, losses, and misfortunes that have or shall come to the 
hurt, detriment, or damage of the said vessel or any part thereof.” 


* Decision rendered, January 17, 1888, 
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The ship was valued in the policy at the sum of $16,000, and was 
insured for $11,000. It was alleged in the complaint that after the 
issuing of the policy, and on or about the 5th day of April, 1883, 
the Zorka, while lying at anchor in the port of New York, was 
burned and partially destroyed by the perils insured against. 
The answer admitted the making of the policy and that on the day 
named the ship was burned and partially destroyed by tire, but 
denied that the plaintiffs had an insurable interest in her to the 
amount of $16,000, or otherwise, that she was destroyed by perils 
insured against in the policy; and alleged by way of counter-claim 
that the valuation of $16,000 was excessive to the plaintiff's knowl- 
edge; that the ship was in fact worth not more than $5,000; that 
she was by the plaintiffs valued at $16,000 fraudulently and to de- 
fraud and induce the defendant to accept such valuation and exe- 
cute the policy, and that the defendant, relying on the accuracy of 
such valuation, made and delivered the policy, and that she was 
burned and destroyed by fire by and through the act and negli- 
gence of the plaintiffs, and by and with their knowledge, procure- 
ment, and assent; and judgment was demanded for the defendant 
that the complaint be dismissed ; that the policy be adjudged and 
decreed void and of no effect, and that the same be delivered to 
defendant for cancellation. To the counter-claim the plaintiffs 
served a reply denying the allegations thereof. At the trial the is- 
sues of fact litigated were as to the insurable interest of the plaint- 
iff in the vessel; as to the cause of the fire, the claim on the part of 
the defendant being that the ship was set on fire by the captain at 
the instigation of and in collusion with the plaintiffs; and as to the 
value of the ship, the claim of the defendant being that there was 
a fraudulent over-valuation. Upon these issues of fact there was 
sufficient evidence for the consideration of the jury, and their de- 
termination having been satisfactory to and approved by the gen- 
eral term, concludes us. We deem it important now simply to no- 
tice a few of the principal errors relied: upon for a reversal of the 
judgment. (1) As above stated there was an issue upon the trial 
as to the value of the vessel at the time of her insurance and of her 
destruction soon thereafter by fire, and several experts were called 
and testified upon both sides as to her value who varied widely in, 
their judgments. Among the witnesses called on the part of the 
defendant was Francis A. Martin, who testified that he was a ma- 
rine surveyor; that he had been engaged in that business alto- 
gether twenty-five years; that he had followed the sea six or seven 
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years and had been in command of a vessel; that his business had 
led him to be familiar with the market values of vessels in the port 
of New York for ten years; that in his regular business he had 
been called upon to value vessels, principally by. adjusters of aver- 
ages; that he knew the ship Zorka, and had been on board of her 
a good many times, but not within five or six years. He stated in 
answer to a question that he thought he was able from his experi- 
ence and personal knowledge, and the personal examination he had 
made of her, to form an opinion as to her value in 1883. He was 
' then asked this question: “ What in your judgment, judging from 
your personal knowledge of the vessel gathered from your personal 
observation, and your knowledge of the ordinary results of wear and 
tear in ordinary use was the market value in the port of New York 
of the ship Zorka in the month of April, 1883? This question was 
objected to by the plaintiff and excluded by the court, on’ the 
ground, as we must assume from the record, that the witness did 
not have sufficient knowledge of the vessel to testify as to her value 
at the time she was burned. It will be observed that the witness 
was asked for his judgment based solely upon his personal knowl- 
edge. It was for the trial judge to determine in the first insiance 
whether the witness was competent as an expert to testify to the 
value of this vessel. He had not seen her for five or six years and 
knew nothing about her condition at the time of her destruction. 
It did not appear what her condition was at the time he last saw 
her, and it appeared that subsequently to that time, and after the 
year 1880, the plaintiffs had expended at least $7,000 in repairing 
her. Under such circumstances we cannot say that the judge com- 
mitted any error in excluding the testimony. Ifthe evidence had 
been received it certainly would not have been entitled to very 
much weight with the jury. While it would not we think have been 
erroneous to receive and submit the evidence to the jury for what 
it was worth, we cannot say as matter of law that the judge ex- 
ceeded the bounds of a reasonable discretion in holding that the 
witness was not qualified as an expert to give an opinion as to the 
value of the ship at the time she was burned. The rules determin- 
ing the subjects upon which experts may testify, and prescribing 
the qualifications of experts, are matters of law; but whether a wit- 
ness offered as 2n expert has those qualifications is generally a 
question of fact, to be decided by the trial judge, and it has been 
held that his decision in reference thereto 1s not reviewable in an 
appellate court : Searle vs. Arnold, 7 R. I., 582; Dole vs. Johnson, 
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50 N. H., 455; Jones vs. Tucker, 41 N. M., 546; Right vs. Williams, 
47 Vt., 222. Without going the full length of these cases, it is 
sufficient to hold here that the decision of the trial judge in such a 
matter should not be held to present an error of law, and on that 
account be reversed unless it is against the evidence or wholly or 
mainly without support in the facts which appear. Here, we think 
it was a fair matter for the judgment of the trial judge whether 
this witness had the requisite knowledge and qualifications to give 
an opinion as an expert as to the value of this ship. And hence we 
think that judgment is not the subject of review here. 

(2.) The plaintiff called one Boyesen as a witness and examined 
him as an expert as to the value of the vessel. He testified that he 
had been a ship-broker and a ship-owner in the city of New York 
for ten years past, and for five years before that in London; that in 
1883 he knew the fair market value of ships in the port of New 
York; that during the last fifteen years he had bought and sold 
over 200 shirs and steamboats; that he had seen the Zorka once 
and knew her from report—from the books, the American Lloyds, 
the Green Book, and the Record Book; that those books were pub- 
lished in reference to the standing of all ships, giving their de- 
scriptions, and are used by the underwriters and merchants; that 
he never made any personal examination of the Zorka but that his 
knowledge of her was substantially confined to the information he 
got from the general records used in his business, and reports 
made therein by which he was always guided in buying and selling 
ships. He was then asked this question: “Do you know what 
would be a fair market value in the port of New York during the 
months of March and April, 1883, of the Zorka.” The defendant ob- 
jected to the question on the ground that the witness had no per- 
sonal knowledge of the vessel. The objection was overruled and 
the witness answered, “ Yes,I know.” This was a mere preliminary 
question and was of itself entirely harmless, and no error was com- 
mitted by the court in permitting it to be answered. Thereafter, 
without any further objection, and apparently with the consent of 
the defendant, the witness was permitted to testify as to the mar- 
ket value of the vessel. But if it should be assumed that all the 
further evidence was subject to the same objection, we should still 
be of opinion that no error was committed in receiving it. It is 
true that the witness had no knowledge of this vessel, based upon 
any personal examination, and that substantially all his knowledge 
was derived from the reports, books, and records to which he re- 
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ferred. But there was evidence showing her age, tonnage, condi- 
tion, and character. There was evidence also tending to show that 
those books and records contained a full and accurate description 
of her character, condition, age, tonnage, and the material of which 
she was made, and that they were commonly referred to by under- 
writers, merchants, and persons buying and selling ships for the: 
purpose of ascertaining the condition and description of the ships; 
and it is to be inferred that their standing in the market and among 
business men depend somewhat, if not largely, upon those records. 
They were regarded as sufficiently reliable for the guidance of un- 
derwriters, merchants, and buyers and sellers of ships; and they 
have been so frequently before the courts that we may take judicial 
notice of the fact that they are referred to by business men for the 
purpose of ascertaining the condition, -apacity, age, and value of 
ships. 

It was not a sufficient objection to the competency of this wit- 
ness that he had no personal knowledge of the ship. An expert is 
qualified to give evidence as to things which he has never seen. He 
may base an opinion upon facts proved by other witnesses, or upon 
facts assumed and embraced within the case. Questions may be 
put to him assuming the facts upon which he is asked to base his 
judgment and express an opinion. In this case the question put 
to the witness might have assumed the age, tonnage, character, 
condition, and quality of the vessel, and he could have been asked 
to give an opinion as to her value based upon such facts; or the 
facts relating to the vessel appearing in the books and records 
which he referred to, and which were also proved upon the trial, 
might have been assumed in the question put to the witness, and 
he ‘asked to give an opinion as to her value based upon them. 
The plaintiff was not asked to pursue this course in putting his 
question, and there was no objection that the witness did not have 
sufficient facts before him upon which to base his opinion as to the 
value of the ship. The sole objection was that he did not have 
personal knowledge of the vessel. It seems to have been assumed 
that the character, condition, and quality of the vessel were suffi- 
ciently proved, and that all the conditions existed which would qualify 
the witness to give an opinion as to value except that of personal 
knowlege, and that, as we have seen was not necessary. If the de- 
fendent had requested that the facts appearing in the evidence 
should be assumed and stated in a hypothetical question it is fair to 
assume that his request would have been complied with. 
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We are therefore of opinion that there was no error in receiving 
the evidence of this witness as to the value of the vessel. 

(3) Alfred Ogden, defendant’s vice-president was called by it as 
a witness and asked this question: “ According to your understand- 
ing of the use of words in the business of insurance, what do the 
words ‘port risk’ mean?” This was objected to on the part of the 
plaintiff as being no longer an open question in this State as the 
court of appeals had settled what “ port risk” means in Nelson vs. 
Sun Mutual Ins. Co. (71 N. Y. 433). The court excluded the ques- 
tion and the defendant accepted to the ruling. The counsel for the 
defendant gave the court no information as to what he expected to 
prove by the witness, and in no way indicated the particular purpose 
of the question. The attention of the court was called to the case 
referred to where it is stated in the opinion that “port risk in a ma- 
rine insurance policy means a risk upon a vessel while lying in port 
and before she had taken her departure upon another voyage.” 
That decision having been made several years before this policy was 
issued we think it just to hold that the term must have been used 
in the policy with the meaning thus given to it by this court. If it 
was the purpose of the question to show that it did have such mean- 
ing then it was wholly unnecessary. If it was intended to show 
that it had any other or different meaning, or if there was any other 
purpose, the intent and purpose should have been disclosed to the 
court so that the proper ruling could have been intelligently made. 
It is impossible to perceive what the object of the question was as 
at the ume of her destruction the vessel was in the port of New 
York and had not yet started upon her voyage. She was not rigged 
for the voyage and her crew had not yet been shipped. It is 
impossible to perceive why the destruction of the vessel under such 
circumstances was not a “port risk in the port of New York;” and 
the trial judge did not err in the absence of any further information 
than was given him in so holding. But we think that in all policies 
issued in this State since the opinion in the case referred to was pro- 
nounced and published, these words should have the meaning given 
them therein, as it is most probable that such would be the mean- 
ing attached to them by the parties using them. 

(4.) The defendant’s counsel requested the court to charge the 
jury as follows: ‘The burden of proof is on the plaintiffs to estab- 
lish to your satisfaction that the loss of this vessel took place with- 
out any agency or instrumentality of the plaintiffs, direct or in- 
direct,” and that “the plaintiffs must establish this, fact, that the 
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loss was without any agency or instrumentality of theirs by a clear 
preponderance of credible testimony.” The court refused to charge 
either of these requests, and to the refusals the defendant excepted; 
and it is now claimed that in this the court erred. The rule con- 
tended for by the defendant.would be quite unfair and impractic- 
able in the trial of insurance cases. Where there is an insurance 
against a loss by fire and it is proved or admitted that the property 
insured has been destroyed by fire the loss is brought literally and 
exactly within the terms of the policy. If in such a case the insur- 
ance company claims to be exempt from paying the sum insured 
because there has been a breach of some condition contained in the 
policy, or the violation of some obligation or duty imposed upon 
the insured by the law or contract the burden rests upon it to es- 
tablish the facts which it thus relies upon as a defense to the claim 
under the policy. Every presumption of law is against the com- 
mision of a crime, and in all forms of action, civil and criminal, every 
person is presumed to be innocent until his guilt has been estab- 
lished by at least a preponderance of evidence. These humane 
rules of law would be violated if a person suing upon a policy insur- 
ing his property against fire was bound to assume the burden of 
showing that he was not guilty of the crime of burning his own 
property. The defendant making that allegation against him must 
bear the burden of establishing it: Kidmarsch vs. Ins. Co., 4 Mason 
439; Fisk vs. Ins. Co., 15 Peck., 310; Murray vs. Ins. Co., 85 N. Y., 
236; Heilman vs. Lazarus, 90 N. Y., 672; Greenleaf on Evidence, sec. 
33; Roscoe on Evidence, 52. 

The burden in such a case to prove the crime of incendiarism 
should rest upon him who alleges it, just as the burden of proving 
insanity rests upon him who assails a will, deed, or other instru- 
ment upon that ground: 1 Williams Exrs., 6th Am. Ed., 24; 1 Red- 
field on Wills, chap. 31, sec. 4; Schooler on Wills, secs. 173, 174. In 
first Greenleaf on Evidence (Redfield’s Ed.), sec. 80, the learned 
author says: “Where the negative allegation involves a criminal 
neglect of duty, whether official or otherwise, or fraud, or the wrong- 
ful violation of actual lawful possession of property, the party making 
the allegation must prove it, for in these cases the presumption of 
law which is always in favor of innocence and of quiet possession is 
in favor of the party charged.” 

Here the burning and destruction of the vessel are admitted in 
the answer, and the defendant makes the allegation and tenders the 
issue that the fire was caused by the insured; and in such a case it 
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is a just rule to hold that the defendant by the issue it has thus 
made has assumed the burden of maintaining its allegations. 

We have carefully considered the other allegations of error to 
which our attention has been called, and are satisfied that they are 
not well founded. They are sufficiently treated in the opinion be- 
low and need no further attention here. 

The judgment should be affirmed with costs. 

All concur, except Andrews, J., and Peckham, J., dissenting. 


COURT OF APPEALS OF MARYLAND. 


FULLER 
vs. 


BALTIMORE & OHIO EMPLOYES’ RELIEF } 
ASSOCIATION.* / 


A railroad relief association was organized for the benefit of the railroad and 
its employes. The road contributed in the beginning a large sum of 
money, and guaranties the obligations of the association, besides giving 
it other aid in the furnishing of medical attendance to the injured, clerica 
force, office, etc. The company makes it compulsory on all its employes 
of certain classes and physical conditions to become members of the asso- 
ciation, and to contribute so much a month out of their wages to create 
and keep up a fund for the benefit of the injured and sick. Members of 
the association who are injured while in the service of the company, 
whether the injury be caused by the negligence of the company or not, 
are entitled to a certain sum, graded according to class, etc. By a sec- 
tion of the constitution assented to by the members upon joining, an 
agreement is exacted from them not to claim the benefit of the relief-fund 
it the party entitled to damages because of the accident elects to sue. 

Held, That the agreement was not so unreasonable as to be legally invalid. 

Where an employe according to the constitution of the association, designated 
his mother as the party to receive the benefit in case of death, and the 
wife and child who were entitled to sue, brought an action against the 
company for damages ; 


Held, ‘Chat the beneficiary could not claim the benefit from the association 
where damages had been recovered in the action. 

The association in its plea having averred that certain parties entitled to 
damages on account of the accident had brought suit against the railroad 
company, and had recovered damages, and had not released the company, 
a replication thereto, alleging that the accident was not the result of 
any negligence of the company, and that the parties were not entitled to 
damages unless there was such negligence, is not a sufficient replication, 
as it does not negative the material parts of the plea. 


* Decision rendered, June 22, 1887. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF IOWA, E. D., 1887. 


ELLIS 
vs. 
INS. CO. OF NORTH AMERICA. 


The property was insured by E., the owner, who after incumbering it with 
mortgages sold to W., assigning the policy also with the consent of the 
company. Both the company and W. were ignorant of the incumbrances. 
The policy provided that it should be void if the insured was not the 
sole, absolute, and unconditional owner. 


Held, That the stipulation did not refer to incumbrances, but to the quality ot 
the title, and the mortgages were not a violation of the stipulation. 


The policy also provided that if the insured incumbers the property it should 
be vitiated. It was assigned subject to all its conditions. 


Held, That the consent to assignment with a knowledge of change of owner- 
ship, was in effect a new contract with the assignee, which was not viti- 
ated by the previous incumbrances. New incumbrances by the assignee 
would be a violation of the condition, but his rights were not affected by 
a previous violation on the part of the assignor. 

Brewer, J. 

Two questions have been presented and argued; one of them of 
great difficulty as well as of some importance. 

The first question arises upon these facts: One E. K. Ellis was the 
owner of property upon which he had taken out insurance policies, 
one of them that in suit. He sold that property to the plaintiff, 
William Ellis, and assigned the policy. The consent of the com- 
pany was given to the assignment. At the time of the assignment 
there was an incumbrance upon the property in the shape of three 
or four mortgages. The policy provides that it shall be void if the 
insured is not the sole, absolute, and unconditional owner; and it is 
. insisted that ownership is not equivalent to the mere matter of title, 
but goes to the interest held in the property, and that if that inter- 
est is subject to any condition the policy is vitiated. Plaintiff's own- 
ership is held subject to this condition, that he pays the mortgage. 
Therefore it is not an unconditional ownership. 
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We are all familiar with the fact that applications for insurance 
policies usually contain two series of inquiries, independent in their 
nature,—one as to the matter of title, and the other as to that of in- 
cumbrance. Of course, different policies have different forms of 
stating these two lines of inquiry, but they are entirely independent. 
In one there is provision as to any incumbrance, its nature and ex- 
tent; in the other there is inquiry and provision as to the character 
of the title, fee-simple or otherwise. It is further known that the 
policies and the blanks for application are prepared by the insurance 
companies, and it is familiar law that the stipulations and provisions 
therein are to be construed strictly against the insurer; that if there 
is any fact respecting which information is desired, or any provision 
which it is deemed necessary to insert, it is the duty, because it is 
the interest, of the insurer to see that there is a clear and expressed 
question or stipulation covering the matter. With those two well- 
known facts before us, it seems to us that this stipulation must be 
held to refer, not to the matter of incumbrance at all, but to the 
character and quality of the title, whether that of a fee-simple or 
leasehold, or otherwise. And, as it appears unquestionably that the 
absolute title was in the party, we have with little hesitation come to 
the conclusion that the policy is not vitiated by these facts and that 
stipulation. 

The other question is more serious and difficult. The policy 
contains a provision to this effect: that if the insured incumbers 
the property the policy shall be vitiated. The original party in- 
sured did place incumbrances upon the property. They were in 
existence at the time he sold the property to the plaintiff, at the 
time the assignment of the policy was made to the plaintiff, and at 
the time the company gave its consent. The company was ignorant 
of that fact, as was also the assignee and purchaser. Now, the as- 
signment was assented to by the company subject to all the terms 
and conditions of the policy. And it is insisted, on the one hand, 
that the universal rule in respect to transfers of all choses-in-action 
or other contracts, with the single exception of negotiable paper 
transferred before maturity, is that the assignee simply steps into 
the shoes of the assignor; that he is subjected to all his burdens 
and liabilities, and has no other or higher rights than such assignor. 
Hence, as it is conceded, and there can be no doubt about it, that 
this policy while it remained with the assignor, his property, and 
before the sale and asignment, was vitiated by this incumbrance, 
was voidable at the instance of the insurer, the assignee has no 
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higher right than the assignor had, and the policy is vitiated in bis 
hands. On the other hand, it is insisted that this, which is called an 
assignment, has not the legal effect of a mere transfer of an existing 
right, but is equivalent to the creation of a new contract,—a con- 
tract springing into being at the moment the assignment is assented 
to between the assignee and insurer for the insurance of the prop- 
erty during the unexpired term. The authorities very generally 
say that where an assignment gues with an absolute sale of the 
property there is the creation of a new contract. If it is a new con- 
tract for one purpose, it is a new contract for all purposes. 

The assignment is expressed to be subject to the terms and con- 
ditions of the policy. What does that mean? It is equivalent to 
saying that the assignee takes the contract as of present writing, 
containing the same terms and stipulations, binding him to the same 
duties, und subjecting him to the same liabilities, that were imposed 
by the contract in the first instance upon the assignor. In no other 
way can it fairly be said that a new contract was made; tested by 
that rule the assignee agreed, as the assignor had agreed in the first 
instance, that he would place no incumbrance upon the property, 
and that if he did the policy should fail. There is no pretense that he 
has violated that stipulation thus construed. It may well be doubted 
whether the use of the technical terms, “ assignment,” “ assignor,” 
and “assignee,” are apt to describe the actual transaction. When 
the insured sells the property, that moment the policy falls. He 
has no insurable interest. The policy ceases to have legal force as 
a policy. Can it be said he is assigning that which is nothing, and 
that the insurance company contemplates and assents to the trans- 
fer of that which has no legal existence? Take this case. Suppose 
a contract is made by which one binds himself to work for another 
for a period of one year at stipulated wages per month, with certain 
provisions regulating his conduct, and forfeiting his right to com- 
pensation in case of non-compliance therewith. Pending that con- 
tract he assigns it to another, which assignment is accepted by the 
other party, and this new party goes on and does the work in the 
same manner during the balance of the year as was done by the 
party from whom he received this contract. In one sense of the 
term you may say there is an assignment, but really there is sub- 
stitution of a new party for the old, the creation of a new contract 
upon the same terms as the old, containing the same conditions, but 
operative only in futuro, and not subjecting the party doing the 
work to the burdens and penalties which had fallen on the assignor 
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previous thereto under his contract for personal service. This is a 
practical question, and we must look at these matters in a practical 
light. When the purchaser buys the property, naturally the thought 
in his mind is insurance. It being his, and the old policy being 
dead, he looks for insurance. He finds a policy which had been in 
force, déad because of his purchase and cessation of the insurable in- 
terest in the assignor, yet which the insurance company is willing to 
have transferred to him. Would it not be an injustice to him if, 
after the insurance company has consented to that transfer, it could 
turn back to acts done by the person from whom he obtained the 
policy, and claim that those acts vitiated the whole thing, and ren- 
dered it not liable to the assignee? Many policies contain the stip- 
ulation that if the house be left vacant for three months the policy 
shall fall. Suppose a party buys a house ignorant of its history dur- 
ing the time the policy has been running, and the company assents 
to the policy; would it not be injustice for the insurance company 
to thereafter say that the policy was voidable on account of the va- 
cation of the house for three months, and although he, the pur- 
chaser, has rested in the faith that his property was insured, it will 
pay him nothing on the loss? If such were the rule the assignment | 
of policies would cease, and parties would take out in every instance 
new policies. 

But it is said there is really no consideration for this contract on 
the part of the company; that the breach of the policy by the as- 
signor forfeited all right to the unearned premium; and therefore 
the company received no consideration for any promise to insure 
for the unexpired term. The assignment of this policy is an as- 
sertion practically by the assignor of a right to an unearned pre- 
mium, and the claim of such unearned premium, presented to the 
assignee, is assented to by the company when it consents to the 
assignment. It matters not that there may have been no actual 
right to such unearned premium, for the recognition and compro- 
mise of a claim is consideration. Further than that, there would be 
the injury to the assignee as well as the benefit to the insurer to be 
considered. Again, it is said that there can be no waiver without 
knowledge; that the insurance company was ignorant (and that is 
admitted) of the fact of this incumbrance; and that it assented to 
the assignment and the transfer of the policy in ignorance of these 
facts; and therefore it should not be held to have waived its rights. 
There may be estoppel without knowledge. Suppose the imsurance 
company had given a contract to payja certain sum of money, a 
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non-negotiable contract, and the party holding that contract had 
transferred it, assigned it to this plaintiff, and prior to such assign- 
ment the plaintiff had gone to the insurance company, and asked if 
that contract was in force, and the full amount due thereon, and he 
was told that it was; he could recover the full amount of that con- 
tract, although unknown to the insurance company, and before the 
transfer and assignment, the assignor, having collections, which he 
was authorized thus to use, collected money belonging to the insur- 
ance company, and applied it upon that debt. There would be an 
estoppel by reason of its statement that the full amount was due 
on that contract, which had misled the purchaser, and yet a state- 
ment made in ignorance of the real facts. This consent to the as- 
signment, though not in terms a like statement, yet, dealing with 
things in a practical way, must be construed to have a similar ef- 
fect, and as a statement by the insurance company that it recog- 
nized that policy as'a valid instrument. Surely it would be unjust 
to think that the insurance company put itself into the position of 
assenting to the transfer of a policy which had no validity, going 
through the form of consenting to that which had no legal existence 
and was worthless. These considerations, although we concede 
that the question is one of not perfect transparency, lead us to the 
conclusion that this assignment must be taken, in the language of 
the text-books and the authorities, to create a new contract be- 
tween the assignee and the insurance company,—a new contract 
embracing, as of present writing, the same terms and stipulations 
as were embraced in the contract originally written between the 
assignor and insured. This being the case, these prior incum- 
brances did not vitiate this policy, and the motion for a new trial 
must be overruled. Love and Shiras, JJ., concur. 


VoL. XVII.—14. 
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SUPREME COURT OF WISCONSIN. 


vs, 


JOHANNES 


STANDARD FIRE OFFICE or Lonpon er a) 


The policy provided that it should be void in case of omission to make known 
every fact material to the risk, and, if the interest were other than the 
entire, unconditional, and sole ownership for the benefit of the in- 
sured, or if the building stood on leased land the facts must be so rep- 
resented or it would be void. The application was verbal and at the 
time of applying the insured had possession under a contract to purchase, 
on which part payment had been made and the balance was paid subse- 
quent to the issue of the policy. No questions were asked by the agent 
who was shown the contract, and no representations made regarding 
title. 


Held, That the insured in equity was the sole and unconditioned owner, and 
the policy was valid. 
Gro. C. Teatt & Son, for Respondent. 
L. M. Vinas, for Appellants. 
Cots, C. J. 

The defense is based upon alleged breaches of the conditions in 
the policy, which it is claimed exonerate the defendants from all 
liability for the loss. The policy provided it should be void if there 
was “any omission to make known every fact material to the risk,” 
and “if the interest of the assured in the property be other than the 
entire, unconditional, and sole ownership of the property for the 
use and benefit of the assured, or if the building insured stands on 
leased ground, it must be so represented to the company and so ex- 
pressed in the written part of the policy, otherwise the policy to be 
void.” Itis said the facts proven on the trial show a breach of these 
conditions. There is really no disagreement about the material facts 
of the case. 

It appears that the plaintiff applied to the local agent of the 
Standard Company for insurance about the first of July, 1883. At 
this time he had possession of the realty on which the building and 


* Decision rendered, November 22, 1887. 
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insured property were situated, under a land contract upon which 
he had paid $100; $200, the balance of the purchase price, became 
due and was paid after the policy was issued. The improvementg 
on the land were of greater value than the insurance. The policy 
was issued and remained in the hands of the agent until the land 
was paid for and the warranty-deed obtained, which was in August, 
1883. The plaintiff received the policy from the agent in October 
following. There was no written application made for insurance, 
and no representations made, or question asked as to plaintiff's title 
or interest in the land or building; nothing was said upon that sub- 
ject. The agent testified that he did not know what the plaintiff's 
title was in the land or that he held it under a contract of purchase. 
The plaintiff, however, testified that when he made application for 
insurance he showed the agent the contract, who took it to obtain 
a description of the land on which the insured building was situ- 
ated; and, in answer to a question submitted, the jury found that 
such was the fact. It is plain, therefore, that the agent had the 
means of information as to plaintiff's interest in the realty before 
him, and it is almost incredible that he did not know what his title 
was. Under the circumstances, the plaintiff cannot be justly charged 
with an omission to make known the fact that he held the land un- 
der a contract for the purchase thereof. We do not dwell upon 
these facts, nor express any opinion as to how they would affect the 
liability of the company, providing it was made to appear that the 
plaintiff was not the sole and unconditional owner of the entire in- 
terest in the property within the meaning of the condition relied 
on. But if the plaintiff is held to the exact language of the condi- 
tion, which it is perfectly clear he never saw untillong after the pol- 
icy was issued, still the evidence shows that his interest in the prop- 
erty was an entire, unconditional, and sole ownership. He was the 
real owner of the property in equity and for all purposes of insur- 
ance. The condition does not relate to a legal title in fee-simple 
nor is that the interest described. An equitable title, if sole and un- © 
conditional, answers the description fully, and if the property was 
destroyed the entire loss would fall upon the plaintiff. There is no 
ground, therefore, for saying there was a misdescription of the. na- 
ture of the plaintiff's interest in the property. If the company 
deemed it material that the state of the legal title should be de- 
scribed, it doubtless would have framed the language to call for that 
information. But it did not. The interest of the plaintiff satisfies 
the condition as we construe it, as he was in possession and was 
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the sole equitable owner. In the absence of any specific inquiry by 
the insurers, or express stipulation in the policy, no particular de- 
scription of the nature of the insurable interest is necessary: Strong 
vs. Insurance Co., 10 Pick., 40; King vs. Insurance Co., 7 Cush., 13; 
Insurance Co. vs. Brown, 43 N. Y., 389. But the question before us 
seems to be settled -by the adjudications. In Hough vs. Insurance 
Co. (29 Conn., 10) an applicant for insurance had described the 
property in a written application as “his house,” and it was so de- 
scribed in the policy. The policy contained the condition “if the 
interest in the property to be insured is not absolute it must be so 
represented to the company, and expressed in the policy in writing; 
otherwise the insurance shall be void.” The legal title to the prop- 
erty was in another party, with whom,the insured had, at the time of 
the application, made a parol contract for its purchase, for a price 
agreed upon, which the insured had agreed absolutely to pay, and a 
part of which he had paid, and the insured had entered into posses- 
sion as purchaser, and had made valuable improvements on the 
: property. Upon the claim of the insurance company, in a suit on 
the policy, that the insurance was void by reason of the omission of 
the insured to state in his application the condition of the title, the 
court charged the jury that the plaintiff was to be regarded as the 
owner of the property, if he had the equitable title, and his interest 
was such that the loss would fall on him if the property was de- 
stroyed. This charge was held to be correct, and that an absolute 
interest which is so completely vested in the party owning it that he 
could not be deprived of it without his consent, would satisfy the 
condition. In Dolliver vs. Insurance Co. (128 Mass.) 315, a policy of 
insurance contained the same condition precisely as the one before 
us. The insured, at the time the policy was issued, was the owner 
in fee of the property insured, but had mortgaged it, and also leased 
it for a term of years. The policy contained no statement of these 
incumbrances, still it was held that the policy was not thereby 
avoided. The court say: “The provision is in the body of the pol- 
icy, and is inserted for the benefit of the insurer. It is to be con- 
strued strictly against it, and liberally in behalf of the assured. If, 
therefore, its terms can be satisfied by a construction which will save 
the policy, and at the same time accord with the established rules 
of law, such construction must be adopted.” There are numerous 
cases which hold that one who has an equitable interest in property 
may be described as the owner thereof: Insurance Co. vs. Tyler, 
16 Wend., 385; Insurance Co. vs. Martin, 31 N. J. Law, 568; Pelton 
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vs. Insurance Co., 77 N. Y., 605; Insurance Co. vs. Weill, 28 Grat., 
389; Acer vs. Insurance Co., 57 Barb., 68; Insurance Co. vs. Fogel- 
man, 35 Mich., 482; Dohn vs. Insurance Co., 5 Lans., 275; Insur- 
ance Co. vs. Wilgus, 88 Pa. St., 107; Martin vs. Insurance Co., 44 N- 
J. Law, 486; Insurance Co. vs. Haven, 95 U.S., 242. 

In this case the plaintiff, by the contract and its part performance, 
had acquired an absolute vested interest in the property which he 
could incumber, sell, and which would descend to her heirs. He 
was notin default in making payments, and was to all intents and 
purposes the sole owner. The condition in question speaks only of 
the nature of the interest insured, not of its extent or legal charac- 
ter. The plaintiff's interest fully answered the description in the 
condition. In Hinman vs. Insurance Co. (36 Wis., 159) the assured 
made a written application in which he falsely represented his in- 
terest in the property. He was in default in his payments, and this 
court held that a representation that he was the sole and undisputed 
owner of the insured property was in the nature of a: warranty, and, 
being untrue, avoided the policy. The case is distinguishable from 
the one at bar. The learned counsel for the defendants called our 
attention to cases which decide that one who has merely an estate 
for life in premises cannot be regarded as the sole and absolute 
owner, within the meaning of a condition such as we are consider- 
ing (Davis vs. Insurance Co., 67 Iowa, 594, 25 N. W. Rep., 745; 
Garver vs. Insurance Co., 69 Iowa, 202, 28 N. W. Rep., 555); or one 
who has but a lien for a debt, as in Rohrback vs. Insurance Co. (62 
N. Y., 47); or a purchaser at an execution sale (Insurance Co. vs. 
Brennan, 58 IIL, 158); or a mortgagee in possession (Southwick vs. 
Insurance Co., 133 Mass., 457; Waller vs. Assurance Co., 10 Fed. 
Rep., 232); or one who has only a leasehold interest (Mers vs. In- 
surance Co., 68 Mo., 127). But these cases, it is obvious, are not 
in point here, where the insured was in no default in making pay- 
ments, and was the equitable owner, having the right to enforce a 
specific performance of the contract, and obtain the legal title out- 
standing in his vendor. 

It follows from these views that there was no breach of the condi- 
tion in question shown, and that the judgment must be affirmed. 
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SUPREME COURT OF IOWA. 


Us. 


FEDERAL LIFE ASSOCIATION.* 


Where weopy of the application has not been indorsed on the policy or at- 
tached thereto in compliance with the Iowa statute which in case of 
failure precludes the company from pleading or proving such applica- 
tion, a defense of misrepresentation in such application will be overruled 
on demurrer. 


The statute aforesaid was entitled ‘(An act relating to insurance and fire- 
insurance companies,’’ was published by the secretary of State with a 
heading in the words ‘relating to fire-insurance,” and with marginal 
notes, which together with its arrangement in the annotated code, would 
seem to limit it to fire-insurance. 


Held, That these features were no part of the statute, and that it applied to 
all classes of insurance. 
Gro. E. Husserz, for Appellant. 
Cook & Dopez and Naruantet Frencu, for Appellee. 


Rorurock, J. 

The policy upon which this action is founded was issued to 
William E. Cook, and payable to the plaintiff, Amanda M. Cook, 
who is his widow. The answer pleads several defenses, one of 
which is that the insured, at the date of the policy, was afflicted 
with piles. Another defense is that the insured was, at the date of 
the policy, addicted to the immoderate use of intoxicating liquors, 
and that, as a result thereof, he had a disease called “delirium 
tremens.” It appears from the averments of the answer that, when 
the contract of insurance was entered into, the insured, in a written 
application therefor, was interrogated as to his physical health, and 
as to his habits, and that he answered therein that he was not 
addicted to. the immoderate use of intoxicating liquors, and that he 
did not have the disease called “piles.” It is alleged that the 
answers to these questions were false and fraudulent, and that by 
reason thereof the plaintiff had no right of action upon the policy. 


* Decision rendered, December 14, 1887. 
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The demurrer was upon the ground that the matters averred in the 
answer were not a defense to the action, because a copy of the 
application for the insurance was not indorsed upon, not attached 
to, the policy. Whether the defendant may avail itself of the 
defenses pleaded, conceding the fact to be that a copy of the appli- 
cation is not indorsed upon, nor attached to, the policy, is the sole 
question presented for determination. 

The question involves an examination of chapter 211 of the acts of 
the eighteenth General Assembly. The title of the act is in these 
words: “An act relating to insurance and fire-insurance companies.” 
The first section is as follows: “Any person who shall hereafter 
solicit insurance, or procure applications therefor, shall be held to 
be ‘the soliciting agent of the insurance company or association 
issuing a policy on such application, or on a renewal thereof, any- 
thing in the application or policy to the contrary notwithstanding.” 
Section 2 is as follows: ‘All insurance companies or associations 
shall, upon the issue or renewal of any policy, attach to such policy, 
or indorse thereon, a true copy of any application or representa- 
tions of the assured, which, by the terms of such policy, are made a 
part thereof, or of the contract of insurance, or referred to therein 
or which may in any manner affect the validity of such policy. The 
omission so to do shall not render the policy invalid, but, if anv 
company or association neglects to comply with the requirements of 
this section, it shall forever be precluded from pleading, alleging, or 
proving such Application or representations, or any part thereof, in 
any action upon such policy; and the plaintiff in any such action 
shall not be required, in order to recover against such company or 
association, either to plead or prove such application or representa- 
tions, but may do so at his option.” Section 3 of the act appears to 
refer to fire-insurance companies. It has several provisions which 
are inapplicable to life-insurance; such as that, in case of loss of 
any insured building, “the amount stated in the policy shall be 
received as prima-facie evidence of the insurable value of the prop- 
erty at the date of the policy.” The closing sentence of the section 
is as follows: ‘“ All the provisions of this chapter shall apply to and 
govern all contracts and policies of insurance contemplated in this 
chapter, anything in the policy or contract to the contrary notwith- 
standing.” 

Considering the title of the act, and all of its provisions, it seems 
to us to be very clear that it applies in its first and second sections 
to all kinds of insurance. There can be no doubt that section 1 
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applies to any and all classes of insurance, whether life, fire, marine, 
insurance of live-stock, or any other kind of insurance; and the 
same may be said of the second section. To hold otherwise would, 
it seems to us, be inconsistent and repugnant to the title of the act. 
Tf all insurance was not contemplated, the title would have been 
simply “An act relating to fire-insurance companies.” The general 
term, “relating to insurance,” if all insurance was not intended, 
would not have been used. We are not disposed to hold that such 
unnecessary repetition would have occurred in the title. The publi- 
cation was made by the secretary of State in the usual way. He 
first gives the number of the chapter, followed by a heading in these 
words: “ Relating to Fire Insurance.” There are also the marginal 
notes required by section 35 of the code. The marginal notes are 
no part of the statute. They are merely for convenience in examin- 
ing it. The head-lines are not provided for by statute, and yet they 
are inserted, probably for the same purpose as the marginal notes. 
But these are not to be considered in construing the statute, for the 
simple reason that they are not a part of the law. We are asked 
to hold, because of the head-line, and because of the arrangement 
of this statute in our Annotated Codes, with reference to other 
statutes, that the act in question has no reference to life-insurance 
companies. We cannot so hold, in view of the fact that the second 
section requiring the application to be attached to, or indorsed on, 
the policy, applies in terms to “all insurance companies, and there 
is no good reason why it ought not to apply to life-insurance 
companies. Affirmed. 


SUPREME COURT OF ARKANSAS. 


JACOWAY er at. 
VS. 


GERMAN INS. CO.* 


The agent agreed in writing that the applicant might execute his note for 
the premium and that the policy would be sent by mail; that if it proved 
unsatisfactory he might decline to accept the policy and upon notifica- 
tion to that effect the policy should be canceled and the note returned. 

* Decision rendered, July 2,187. 
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Held, That the note, application, and agreement formed one agreement which 
bound the company unless the agent acted in excess of his apparent 
authority. 


Held, That the company could not recover on the note while repudiating the 
power of the agent to contract. 

G. W. Sumy, for Appellants. 

‘ Carutu & Ers, for Appellee. 
Bartte, J. 

This is an action brought by appellee against appellants, on a 
note executed by appellants for a premium on a policy of insurance. 
There was evidence introduced in the trial tending to prove that 
appellants and D. N. Halliburton, an agent of appellee, agreed in 
writing that appellants would apply to appellee for fire-insurance, 
and execute their note for the premium, and that the policy should 
be sent to them by mail, and that they should examine it, and if 
they did not like it, might decline to accept, and notify appellee of 
its non-acceptance, and that thereupon the note should be returned, 
and the policy canceled; that they made the application and executed 
the note sued on, and delivered them to the agent according to 
the agreement; and that the policy was sent to them by mail, and 
they examined, disapproved it, and notified appellee that they re- 
fused to accept, and demanded the return of their note, which ap- 
pellee refused. Halliburton was authorized by appellee to solicit 
applications for insurance, and receive the money or notes for the 
premiums. Appellee claims he had no authority to make the con- 
tract referred to, and that if he did so it was void. 

The trial court, at the instance of appellee, instructed the jury as 
follows: “The jury are instructed that, although they may believe 
from the evidence that Halliburton, at the time of taking the appli- 
cation from Jacoway, agreed that the company would cancel the 
policy if, on its receipt, defendants were dissatisfied with the terms 
and conditions of the same, they are instructed not to consider the 
same as evidence, unless they believe from the evidence that his au- 
thority as agent extended to making such contracts, and the burden 
of establishing such agency is on the defendants.” And refused to 
instruct the jury, at the request of defendants, as follows: “If you 
believe from the evidence that D. N. Halliburton was duly appointed 
agent for plaintiff, and was held out by it as the agent of plaintiff to 
solicit applications for policies of insurance, you.are instructed that 
the plaintiff will be bound by any agreement or contract that Halli- 
burton may make in his capacity as agent for plaintiff, and coming 
within the scope of his authority. If, therefore, you believe from 
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the evidence that the defendants were not apprised by Halliburton 
of the extent or scope of his authority, and that the said Hallibur- 
ton agreed in writing that, upon the receipt of the policy, defend- 
ants should have the option to accept or refuse the policy, you are 
instructed, under these circumstances, that such is a holding out of 
Halliburton by the plaintiff that will render it liable for such an 
agreement, and you will find for the defendants.” 

The rule is, a principal is bound by all that is done by his agent 
within the scope of his apparent power, and cannot avoid the con- 
sequences of his acts because no authority was in fact given to him 
to do them, unless they were in excess of the agent’s apparent au- 
thority, or were done under such circumstances as put the person 
dealing with him upon notice or inquiry as to his real authority. 
Under this rule, appellee was bound by the agreement made by its 
agent, unless appellants had actual or constructive notice that he 
had no authority to make it. For it certainly was within the scope 
of his apparent, if not real, authority to receive conditional applica- 
tions for insurance. The application, note, and agreement, if the 
evidence above stated is true, were in writing, and formed one con- 
tract, and should be read together as evidence of what the contract 
was. When so read, it appears the application was for a policy on 
condition that appellants should have the right to reject it, and to 
have the note returned to them, if they were not satisfied witn the 
policy. It was the duty of the agent, when he forwarded the appli- 
cation, to have informed appellee of the agreement; and then ap- 
pellee could have issued the policy or not, in conformity with the 
terms on which the application was made, as it might or might 
not have determined to do: Jacobson vs. Poindexter, 42 Ark., 97; 
Meyer vs. Stone, 46 Ark., 214; Keith vs. Hirschberg Optical Co., 48 
Ark., 138, 2S. W. Rep., 777; Insurance Co. vs. Wilkinson, 13 Wall., 
222. 

If it be true, as appellee insists, that this agreement was in ex- 
cess of the agent’s authority, it does not follow that appellants are 
liable upon the note; for it was necessary for it to show that appel- 
lants contracted to pay the premium on the policy of insurance. To do 
this it is necessary that it show that the minds of the parties met 
on some distinct and definite terms. The note, standing alone, 
shows this. But the agreement made by the agent and appellants, 
if any such was made, constituted a part of the contract, and must 
be taken and considered with the note. Taking them together, it 
appears the appellants were not to pay the note unless they ac- 
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cepted the policy. If this part of the contract is void, then the 
whole is void, because appellants assented to nothing of which it is 
not a part. Appellees must deal with the contract as a whole. It 
cannot ratify a part, and repudiate the remainder. It cannot make 
a new contract by a selection of parts to which separately appellants 
never assented: Lawrence vs. Griswold, 30 Mich., 410; Eberts vs. 
Selover, 44 Mich., 519, 7 N. W. Rep., 225; Goodwin vs. Nickerson, 
51 Cal., 166; Hunt vs. Livermore, 5 Pick., 395. 

For the errors indicated, the judgment of the court below must 
be reversed, and this cause remanded for a new trial. 


SUPREME COURT OF KANSAS. 


LIMERICK er “| 


US. 5 
) 


GORHAM er a*) 


An insurance company may recover against a policy-holder on an installment 
note for any premium earned prior to any default of the policy-holder in 
paying the installments, although the policy stipulates ‘that, in case of 
non-payment of any of the installments herein named at maturity, the 
company shall not be liable for loss during such default, and the policy 
for which the note is given shall lapse until payment is made to the 
company.” 


Statement of Facts by Editor Insurance Law Journal. 


The action was brought on a promissory note given to the Bur- 
lington Insurance Company for the payment of premiums in in- 
stallments and agreeing that in case of failure to pay any install- 
ment the company should not be liable during default, and that in 
case of non-settlement for time expired as per short rates, the 
whole amount of unpaid installments might be collected. The note 
was indorsed over to plaintiff without recourse by the company. 


A. H. Case and Groret G. Cornetx, for Plaintiffs in Error. 
J. J. Hirt, fur Defendants in Error. 


* Decision rendered, December 10 1887. 
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Horton, C. J. 

In the case of State vs. Brayman, it was held that the jurisdic- 
tion of a justice of the peace is limited in civil actions to the county 
in which he resides, and for which he has been elected; and where 
an action is brought before him, and service obtained upon one de- 
fendant, he has no authority to issue a summons in such action to 
an officer of another county, there to be served upon another de- 
fendant; and that the provisions of the Civil Code authorizing the 
issuance of a summons to a county other than the one in which the 
action is brought, are not applicable to proceedings before a jus- 
tice of the peace: 35 Kan., 714,12 Pac. Rep., 111. This disposes 
of the alleged error of the district court in reversing the decision 
of the justice of the peace. 

After the defendants obtained a judgment of reversal, the court 
retained the case for trial and final judgment, as in cases of appeal. 
Section 566, Civil Code. To this the defendants took no exception, 
and subsequently both parties appeared and announced themselves 
ready for trial. By agreement of the parties, a jury was waived, 
and the case was submitted to the court for trial. It is now too 
late for the defendants to question the jurisdiction of the district 
court. That court is one of original general jurisdiction, and if 
parties come voluntarily into that court to litigate a matter of which 
it could take cognizance, and which is within the scope of its juris- 
diction, and make no objection to the form of the proceedings, they 
will not be heard to say that the court had no jurisdiction, or that 
its judgment is not binding: Reedy vs. Gift, 2 Kan., 392; Jones 
vs. School-Dist., 8 Kan., 362; Haas vs. Lees, 18 Kan., 449; Miller 
vs. Bogart, 19 Kan., 117; Shuster vs. Finan, id., 114. 

On the part of the defendants it is contended that the payment 
of the premium installments mentioned in the note was optional 
with the insured; and that, as he made default, the insurance com- 
pany cannot recover upon the note; that its only remedy is the 
avoidance of the policy: Yost vs. Insurance Co., 39 Mich., 531, and 
Insurance Co. vs. Stoy, 41 Mich., 385, 1 N. W. Rep., 877. We do 
not think that we are called upon in this case, as it is now pre- 
sented, to determine whether the condition of forfeiture for non- 
payment inserted in the note was a condition precedent to a further 
continuance of the policy, or a condition subsequent and merely 
voidable at the option of the company. The insurance policy for 
which the note was executed was not offered in evidence, and is 
not contained in the record. If this is a test case, which has been 
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brought here to determine the rights of parties in a great num- 
ber of claims awaiting the result of this one, we ought to have be- 
fore us the written policy, as well as the note given by the assured. 
These instruments are all parts of one and the same transaction, 
They must be resorted to and treated as but one instrument for the 
purpose of ascertaining the rights of the parties. 

Again, there is nothing upon the face of the note, or in the rec- 
ord, showing, or tending to show, that the first year’s premium 
was paid in cash, or otherwise than by the note in controversy, or 
that the installments therein named are for advance insurance. As 
the insurance policy is dated April 7, 1882, and the first install- 
ment of the note was not due until April 1, 1883, it would seem to 
us that this installment, when it became due, was for an earned 
premium. Then, again, the note states “that on the event of non- 
settlement for time expired, as per terms on short rates, the 
whole amount of installments remaining unpaid on said policy may 
be collected.” If there was no cash, or other actual payment made 
upon the policy for the year commencing April 7, 1882, and ending 
in April, 1883, and the installment payable April 1, 1883, was not 
an advance payment, then, as the risk began to run April 7, 1882, 
a part of the premium therefor was earned prior to April 1, 1883. 
From April 7, 1882, to April 1, 1883, the policy was neither null, 
nor void, nor suspended. During all that time it protected the as- 
sured. The neglect or default of the assured did not occur until 
after April 1, 1883; therefore, under any circumstances, the insur- 
ance company would be entitled to collect for the earned premium, 
even if we concede to the fullest extent that the policy was void 
during the subsequent period of default in payment: May, Ins., § 
341a. 

The judgment of the district court will be reversed, and the cause 
remanded for a new trial. All the justices concurring. 
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SUPREME COURT OF CALIFORNIA. 


vs. 


SUN INS. CO.* 


The complaint alleged an agreement to renew a policy, stating the date and 
amount of the original policy, the property insured, and its value. 


Held, That a parol contract to issue a policy is valid and can be enforced, 


Held, That the terms as agreed on were sufficiently stated. It was unneces- 
sary to state regarding the amount or payment of premium. 


Held, That where an agreement to renew was repudiated, the making of 
proofs of loss was unnecessary. 


Ruopes & Barstow, for Appeilant. 

Joun F. Exxison, for Plaintiff and Respondent. 

Foors, C. 

This was an action to recover from the defendant the sum of $500 
for failing to comply with a contract to issue to the plaintiff a fire- 
insurance policy for the sum last mentioned. The complaint was 
demurred to, the demurrer overruled, and, the defendant having 
failed to answer over, judgment was rendered for the plaintiff as 
prayed for, and from that this appeal is prosecuted. The demurrer 
went to the point that the complaint did not show facts sufficient 
to constitute a cause of action. 

The pleading in question alleges an agreement on the part of the 
defendant, a fire-insurance company, upon a day certain to renew a 
policy of insurance upon a saloon, bar-room, fixtures, etc., belong- 
ing to the plaintiff. It states the date and amount of the original 
policy, and the property which was by it insured, its value, and that 
the contract was for a renewal of that policy, upon the same prop- 
erty and for a like amount. That, relying on the promise to renew 
that policy, and the insurance company having received a valuable 
consideration for such promise from the plaintiff, the latter had not 
obtained any other insurance upon the property, and that at the 


* Decision rendered, August 24, 1887. 
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time he suffered loss of it from fire, he was under the belief that the 
defendant had insured it by a renewal of the policy, and that he 
was not aware of the breach of the contract by the defendant until 
the loss had occurred. That by reason of that breach, and the loss 
occasioned by the fire, the plaintiff has been damaged in the sum of 
$500, which was the amount of the policy agreed to be renewed, and 
that no part of that sum has been paid. 

The defendant contends that the demurrer should have been sus- 
tained: (1) Because the terms and conditions of the policy origin- 
ally issued, and for the renewal of which the contract was entered 
into, were not stated in the complaint. (2) That it was not averred 
that the premium for the renewal was paid, or satisfaction made 
therefor. (3) That no proof of loss was furnished as was required 
under the original policy. 

In the first place we understand that a parol contract to issue a 
fire-policy, made by an insurance company authorized by its charter 
to issue policies of that kind, is valid, and that such a contract can 
be enforced by compelling a specific performance by the company, 
or in an action for the breach of the agreement. And the question 
always is, whether, having agreed upon the terms of the insurance, 
and to issue a policy therefor, the company is liable for the failure 
to do so: Ellis vs. Fire Ins. Co., 50 N. Y., 405-408. The defendant 
was informed, by the language of the complaint, when the contract 
to renew a certain policy of insurance was made, what was its sub- 
ject-matter, for what amount the property was to be insured, and 
that it was made and entered into for a valuable consideration; 
thus it seems to us that the terms of the contract as agreed upon 
were sufficiently stated. A sufficient contract having therefore been 
thus stated in the complaint, we cannot presume, in the absence of 
any such allegation in the pleadings, that there were any terms or 
conditions in the original policy, a breach of which would defeat the 
plaintiff's right to recover in this action. 

There does not seem to have been any need to have stated that a 
premium was paid, or the amount of it, or that satisfactory arrange- 
ments had been made for its payment. That could have been 
proved under the allegation that a valuable consideration had moved 
to the defendant from the plaintiff, as the basis of the contract to 
renew the policy. And had it been denied in an answer that such 
consideration did so move, the defendant, under the issue thus 
made, could have introduced evidence to disprove the fact that any 
such consideration had thus moved. 
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There was no necessity to make a proof of loss as required by the 
terms of a policy, which had been agreed to be, but never was, re- 
newed, and which the defendant, repudiating its contract, refused to 
renew: Tayloe vs. Fire Ins. Co., 9 How., 390. 

The demurrer was therefore properly overruled, and the judgment 
should be affirmed. We concur : Belcher, C. C., Hayne, C, 

By rue Court.—F or the reasons given in the foregoing opinion the 
judgment is affirmed. 


SUPREME COURT OF MICHIGAN. 


PANGBORN 
vs, 


CONTINENTAL INS. CO.* 


Where misrepresentations as to title were claimed in that the insured rep- 
resented himself to be the owner of the property to the extent of 160 acres, 
and it was held on a previous trial remanding the case that if the amount 
was relied on as a warranty it should have been set up in its notice which 
made material only the forty acres on which the buildings stood. 


Held, That it was error on the trial of the case as remanded to refuse to allow 
the notice to be amended so as make the ownership of the 160 acres ma- 
terial. 

Held, That where it was claimed that a compromise had been secured through 
fraud on the part of the company, no recovery can be had unless the 
money so received had been tendered back before suit. 


F. A. Baxer and Cuas. L. Haut, for Appellant. 
Wisnor & Snover, for Appellee. 
SHERwoop, J. 

This action is upon a policy of insurance dated August 21, 1882. 
The defenses are—First, misrepresentations relative to the title and 
incumbrances upon the plaintiff's property, made in his application; 
second, an accord and satisfaction. In the application for insur- 
ance, the plaintiff represented that he owned the property in fee- 
simple, which consisted of 160 acres; that it was incumbered to the 


* Decision rendered, January 5, 1888, 
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amount of $500 only, which would be due in 1883; and that the cash 
value of the land was $4,500. ; 

The case was in this court once before. The plaintiff had, on the 
first trial, been allowed to recover. That judgment was reversed in 
this court. In that case we held: “If the representation of quantity 
was relied upon as a warranty, and its falsity as a defense, defendant 
should have set it up in its notice;” that “under the rules estab- 
lished by this court, the defendant must confine itself to the fraud 
or falsehood alleged in its notice;’ and that, under the defendant's 
notice, it was immaterial whether the plaintiff owned any other land 
than the forty acres upon which the buildings insured stood. 

Defendant, wishing to avail itself of its whole defense in the prem- 
ises, at the first term of the circuit court after cause was sent back 
for a new trial, by its counsel, upon proper notice and showing, 
made a motion for leave to amend the notice of defendant in such 
manner as to make the plaintiff's title to the 160 acres of land de- 
scribed in the application material. This motion was denied by the 
court, and the defendant was not permitted to avail himself of one 
of its principal defenses, one which had existed from the moment 
the policy became operative, and must have been known to the 
plaintiff. It was not a new defense, nor a technical one, but went 
to the merits and very foundation of his claim. ‘The amendment 
was offered at the earliest opportunity after it was found to be nec- 
essary by defendant’s counsel, and denying the motion was equiva- 
lent to depriving the defendant of his right to make his defense al- 
together. Ordinarily, the granting of motion to amend pleadings is 
a matter within the discretion of the court, and cannot be reviewed 
here; but when, in a case like this, where a party is deprived of a 
meritorious defense to the plaintiffs entire claim in suit by the rul- 
ing, the action of the court becomes so prejudicial to the rights of 
the party affected thereby, that he may allege error, and have the 
case reviewed in this court for its correction. Where, in the trial 
of a cause at the circuit, involving only a common-law issue, the ap- 
plication of a rule of practice becomes so oppressive as to deprive a 
party of his just rights irrevocably, as in this case, error will always 
lie to this court, to redress such grievance. The defendant should 
have been allowed to make the proposed amendment to his plead- 
ings. 

On the trial, the plaintiff obtained a verdict for the sum of $1,- 
087.16. The testimony of both parties tended to show a settlement 


of the plaintiff's claim, and it appears that he signed a receipt, on 
Vou. XVIT.—15. 
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the back of the policy, for the amount paid by the company, and ac- 
cepted a draft for the amount, when he surrendered the policy, and 
signed the contract for the compromise, which was attached to the 
same. It further appears that the plaintiff indorsed the draft and re- 
ceived the money on the same; he, however, alleges that the settle- 
ment was brought about by deceit and fraudulent practices of the 
defendant’s agent, who did the business. This allegation the de- 
fendant denies. The plaintiff did not tender back, or pay to the de- 
fendant, the money he received of the company upon the compro- 
mise, before bringing this suit. ~The sum received was $100. 

Under these circumstances, the following request of defendant’s 
counsel should have been given as requested: “If the jury find from 
the evidence that there was a settlement and compromise of the claim 
of the plaintiff against the defendant in the case, and that the plaint- 
iff received, either in cash or by draft, the amount to be paid on such 
settlement and compromise, but has not repaid or tendered back 
the same to defendant, before the commencement of this suit, the 
plaintiff cannot recover in this case.” This request is within several 
decisions of this court: Wilbur vs. Flood, 16 Mich., 40; Jewett vs. 
Petit, 4 Mich., 508; De Armand vs. Philips, Walk. Ch., 186; Gallo- 
way vs. Holmes, 1 Doug. (Mich.), 330; Dunks vs. Fuller, 32 Mich., 
242; Martin vs. Ash, 20 Mich., 166; Lumber Co. vs. Bates, 31 Mich., 
159; Railroad Co. vs. Dunham, 30 Mich., 128; Crippen vs. Hope, 38 
Mich., 344. The plaintiff's right to recover is based upon the theory 
that the settlement was obtained through the fraud of defendant's 
agent. The plaintiff cannot claim the benefit he has received 
through the fraudulent contract, and at the same time repudiate its 
binding force: Railroad Co. vs. Dunham, 30 Mich., 128; Crippen 
vs. Hope, 38 Mich., 344; Gray vs. St. John, 35 Ill, 222; Mann vs, 
Stowell, 3 Chand., 243. This is an action of ussumpsit upon the 
contract, and not a suit for fraud. 

Other points are made, but most of them will hardly recur upon 
another trial, and therefore we do not think it profitable to consider 
the case further. 

The judgment must be reversed, and a new trial granted. 

Morse and Champlin, JJ., concurred. Campbell, C. J., did not sit. 





McKenna et al. vs. State Ins. Co. 


SUPREME COURT OF IOWA. 


McKENNA er AL. 


US. 
STATE INS. CO. or Des Mornzs.* 


The statute required written notice to the insured of the maturity of a pre- 
mium-note, which notice might be served by registered letter, and that 
no policy should be suspended until thirty days after such service. 


Held, That the mailing of the letter completed the service. 


E. E. Hasner, for Appellants. 

Laxe & Harmon, for Appellee. 

Apams, C. J. 

The policy in question was issued to the plaintiffs jointly, and 
covered a building and some personal property kept therein, which 
were afterwards destroyed by fire. The plaintiffs gave their prom- 
issory note for the premium, and the same, at the time of the loss, 
was due and unpaid. The policy contained a provision that, in 
case the premium was paid by note, the defendant should not be 
liable for any loss which should occur at a time when such note, 
or any part of it, should be due and unpaid. To enable an insur- 
ance company, however, to avail itself of this provision, it has been 
provided by statute that written notice of the maturity of the note 
shall be given to the assured; that “such notice may be served 
either personally or by registered letter addressed to the insured at 
his post-office address, named in or on the policy, and no policy of 
insurance shall be suspended for non-payment of such amount un- 
til thirty days after such notice has been served.” Laws Iowa, 
1880, c. 210, § 2. 

The question presented in this case is as to whether a notice 
was served, within the meaning of the statute, thirty days prior to 
the loss. The plaintiffs contend that notice was not thus served 
thirty days prior to the loss, and that, such being the fact, the pol- 
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icy had not become suspended. The defendant relies upon a serv- 
ice made by a registered letter. The facts pertaining to the serv- 
ice, as found by the court, are that no post-office was named in the 
policy, but the plaintiff Maroney resided at Masonville, Iowa, 
where the property insured was situated; that thirty days before 
the note matured, to wit, September 1, 1882, the defendant sent 
from Des Moines a joint notice to both plaintiffs, addressed to them 
in a registered letter at Masonville, which letter was taken from 
the post-office by one of the plaintiffs, September 13, 1882; that a 
letter should reach, by due course of mail, Masonville from Des 
Moines by the second or third day after the mailing of the same. 
The loss occurred October 9, 1882, being less than thirty days from 
the time the notice wastaken from the post-office, but more than thirty 
days from the time the same reached the post-office if the same arrived 
by due course of mail. The plaintiffs do not, as we understand, dis- 
pute the validity of the service, but merely raise a question as to 
the time when the service should be deemed to have been made. 
Their theory is that the service was made when the notice was 
taken by one of the plaintiffs from the post-office. But in our 
opinion, their position cannot be sustained. The statute provides 
for two kinds of service. One is called, in the statute, “ personal 
service.” This is to be made, of course, by the actual delivery in 
some way of the notice to the insured. 

If the plaintiff's position is correct, that the service by mail is 
not made until the actual delivery of the notice to the insured, then 
that service would be personal service, and it would follow that the 
provision for service by mail is superfluous. It appears to us that 
the fair inference is that the legislature intended to provide for con- 
structive notice, and that the service is to be deemed complete, 
either when the registered letter is mailed, or as soon thereafter as 
the letter should be received at the office of its destination by due 
course of mail. If this is not so, the insured would be able wrong- 
fully to prevent his policy from becoming suspended by omitting to 
call for mail at the office where the registered letter might be ex- 
pected, or perhaps by refusing to take from the office a registered 
letter addressed to him. It is contended that as the insured is al- 
lowed thirty days in which to pay if the notice is delivered to him 
otherwise than by mail, we have a legislative determination of the 
length of time which the insured ought to have in any case after he 
is actually notified. But we cannot attach much importance to this 
consideration. In no case can the insured be required to pay 
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sooner than he has agreed to pay. The statute seems to have been 
enacted out of regard to the fact that insured is liable not to bear 
in mind the date of the maturity of his note, and so might, through 
mere forgetfulness, be relying upon insurance which had been 
suspended. It is so important to insurance companies, to enable 
them to sustain themselves, that they should be able to collect, with 
reasonable certainty and promptness, the money upon which they 
rely to pay losses, we are reluctant to make any ruling which shall 
embarrass them in that respect. 

We think that the judgment of the district court must be 
affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 





PUTNAM TOOL CO. 
Us. 


FITCHBURG MUT. FIRE INS. wen 


Where a policy provides that it shall be void if the insured property be re- 
moved without the written consent of the company, special agents to 
receive applications and deliver contracts have no authority to waive 
such provision by giving verbal consent. 


The word ‘‘ agents,” printed on a calendar furnished them by the company, 
does not hold them out as general agents authorized to vary insurance 
contracts. 


Statement of Facts by Editor of Insurance Law Journal. 

A mutual company issued a policy of the standard form in Massa- 
chusetts, providing that it should be void if the insured property 
were removed without the written consent of the company. The 
insurance was on patterns which were subsequently removed to the 
storehouse of another manufacturer without the consent of the com- 
pany. The policy was procured through an agency firm which was 
acting for a number of insurance companies, and which was sup- 
plied with a printed calendar by the defendant company containing 
the name of the firm as its agents. One of the firm was notified by 
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the insured of his wish to remove the patterns and was told “all 
right. Go ahead and remove the patterns and I will take notice for 
the company. Bring in your policies and have them indorsed.” 


Frank P, Gouipine, for Plaintiff. 
A. Norcross, H. C. Harrwett and C. F. Baker, for Defendant. 
W. Attey, J. 

Lockey & Allison were special agents for the defendant to receive 
and forward to it applications for insurance, and to receive from it 
and deliver to the parties policies of insurance, and to receive the 
premiums thereon. They were not authorized to make or to vary 
contracts of insurance. The word “agents,” printed on the calen- 
dar furnished to them by the defendant, does not imply more than 
this, but if it were held to be an advertisement of them as general 
agents, it would not import authority in them to waive the express 
provision of the contract that notice of removal should be given in 
writing: Kyte vs. Assurance Co., 144 Mass., 43, 10 N. E. Rep., 518, 
and cases there cited; Railroad Co. vs. Insurance Co., 105 Mass., 570. 
It is not stated in the report that the officers of the defendant did 
anything at the meeting of the adjusters of the companies in which 
the property was insured, which would amount to a waiver of the 
provision in the policy, or estop the defendant from claiming the 
benefit of it. It is found that the amount of the loss was discussed 
at the meeting, and that the plaintiffs agreed to a reduction, in the 
supposition that the defendant would pay its share of the loss, but it 
is not found that the defendant’s officers took part in the discussion, 
or knew that the plaintiff supposed that the defendant would pay 
its proportion of the loss, or said or did anything to create that sup- 
position. No facts are found, and none can be inferred, which raise 
the question whether the officers had at that time authority, ex- 
pressly or by their acts, to waive the provision. 

Exceptions overruled. 
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LOWER COURT DECISIONS. 


EVIDENCE OF TITLE TO INSURANCE MONEY. 


Supreme Court of New Jersey. 


STATE (METROPOLITAN LIFE INS. CO., Prosecutor) 
v8. 
SCHAFFER* 


Suit on a policy of life-insurance, under the system known as ‘“ industrial 
insurance.” Schaffer, the plaintiff below, is the beneficiary nated in the 
written application, which was made part of the policy. The fifth condi- 
tion of the policy provided that ‘‘the production by the company of this 
policy, and a receipt for the sum assured, signed by any person furnishing 
proof satisfactory to the company that he or she is the beneficiary, or an 
executor or administrator, husband or wife, or relative by blood, or con- 
nection by marriage, of the assured, shall be conclusive evidence that 
such sum has been paid and received by the person or persons lawfully 
entlitled to the same, and that all claims and demands upon said com- 
pany under this policy have been fully satisfied.” Held, that payment to 
the daughter of the insured, who produced the policy and the premium 
receipt-book, and her receipt, constituted a complete defense to the com- 
pany against any claim of the beneficiary named in the application. 

If the beneficiary had a vested interest in the policy, the fifth condition 
operated as an appointment by the parties to the contract of insurance of 
various persons, any of whom were authorized to receive payment of the 
sum agreed to be paid on the death of the insured. 


J. A. Beecuer and Tuos. N. McCarter, for Plaintiff. 
Taro. L. Curriz, for Defendant. 
Van Sycxket, J. 

This action is brought upon a policy of life insurance issued 
under a system known as “industrial insurance.” The policy was 
issued in pursuance of a written application by the insured. The 
plaintiff below is the person named in answer to question 9 in 
said application. 

“Question. Name and relation of person to whom benefit is to be 
paid? 

“Answer. [Name] Frederick Scaffer; [relation] son.” 


* Decision rendered, November 8, 1887. 
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The policy refers to the said application, and. makes it part of 
the contract, and recites that in consideration of the payment of 
the premium agreed upon, and of a like weekly premium to be paid 
on every subsequent Monday during the life of the insured, the said 
company doth agree to pay to the person or persons designated in 
condition 5 of said policy, upon receipt of proofs satisfactory to said 
company of the death of said insured, the sum of money stipulated 
to be paid; and that said policy is issued and accepted upon the 
following conditions therein set forth, the fifth of which is as follows: 
“The production by the company of this policy, and of a receipt 
for the sum assured, signed by any person furnishing proof satisfac- 
tory to the company that he or she is the beneficiary, or an executor 
or administrator, husband or wife, or relative by blood, or connec- 
tion by marriage, of the assured, shall be conclusive evidence that 
such sum has been paid to and received by the person or persons law- 
fully entitled to the same, and that all claims and demands upon 
said company under this policy have been fully satisfied.” The 
fourth condition provides that the policy and receipt-book must be 
surrendered to the company before any payment can be claimed. 

The insured died on the fourteenth of August, 1885. On the 
twenty-fourth of August, 1885, Annie Hageman, the daughter of the 
assured, produced to the company the policy and the premium 
receipt-book, and the company paid her the amount, af the insur- 
ance ($93), and thereupon she signed a receipt releasing and dis- 
charging the company, and at the same time surrendered the 
policy and receipt-book. It does not appear that the plaintiff ever 
had possession either of the policy or the premium receipt-book, 
or that he ever knew of the existence of the policy, until after the 
death of the assured. The company, in its defense below, produced 
the policy, the premium réceipt-book, and the receipt of Annie 
Hageman, and made proof of the facts set forth. 

The authorities are conflicting, but there are a number of well- 
considered cases which hold that where a person who has obtained 
an insurance upon his life, for the benefit of children cr others, 
keeps the instrument himself, and alone pays the premiums, the 
beneficiary has no vested rights in the policy, and the insurer has 
the right to surrender it, and take out a new policy payable to 
other beneficiaries. In some cases the distinction is taken that 
where, after the policy is taken out, it is delivered to the bene- 
ficiary, or to some one in trust for him, the right to it thereby 
becomes vested in the beneficiary. This was the condition in 
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Fortescue vs. Barnett, 3 Mylne & K., 36. See Garner vs. Insurance 
Co., 32 Alb. Law J., 91; Insurance Co. vs. Stevens, 19 Fed. Rep., 
671; Barton vs. Insurance Co., 3 Atl. Rep., 627. 

In Landrum vs. Knowles (22 N. J. Eq., 594) the insurance was 
stated in the policy to be for the sole use of the children of the 
policy-holder; and it was held by the chief justice, in delivering 
the opinion of the court of appeals, that, after the death of the 
insured, this was as complete a transfer as that to the trustee in 
Fortescue vs. Barnett, supra. But here it will be seen that there 
is no such condition or provision in the policy, and it does not 
appear how the beneficiary named in the application could have any 
equity to require the insured to keep the policy alive, or to control 
it in any way during the life of the insured. - 

All the cases agree that the contract in the policy must govern. 
There is no contract or agreement to pay to the beneficiary named 
in the application. The contract in the policy expressly is to pay to 
the person or persons named in condition 5 of the policy before re- 
cited, and in the manner therein specified. Conceding that the 
beneficiary named in the application has a vested interest in the 
policy, he holds it in accordance with and subject to the conditions 
of the contract contained in the policy. Condition 5 of the policy 
must in that view operate as an appointment, both by the assured 
and the beneficiary, of persons, any of whom are authorized to re- 
ceive payment of the sum agreed to be paid. The company has 
paid in strict accordance with that condition, and is thereby dis- 
charged, under its express terms, from further liability. The pur- 
pose und object of this kind of insurance seem to require the pay- 
ment to be made in that way, and it should, in good policy, be 
upheld. 

Unlike the ordinary life-insurance, small sums are provided by 
these industrial policies, to be paid at once on proof of death and 
surrender of policy. Suit may be brought on it in ten days there- 
after, and must be brought within six months from the date of the 
death of the assured. The terms and manner of the insurance con- 
template speedy payment to the family of the assured, immediately 
after his death, to provide a burial-fund, or to meet the expenses 
which in such an emergency must be incurred. 

In my opinion the judgment below should be reversed, with costs. 





Report of Decisions. 


RECOVERY OF SALVAGE FROM OTHER INSURERS. 


Unied States District Court, E. D. Pennsylvania. 


BUZBY 
vs. 


PHENIX INS. CO.* 


Under a policy of insurance, containing the clause, ‘‘ free from particular 
general average less than 50 per cent,” there can be no reéovery from the 
insurer, of salvage and agent’s expenses when there are other insurers, 
and the proportion of loss payable by the respondent is less than 50 per 
cent of the amount of the policy. 


In Admiralty. ° 
The case came up on libel and exceptions, of which the following 
are copies :— 


The libel of William Buzby, owner of the bark Samuel Welsh, against the 
Pheenix Insurance Company of New York, in a cause of insurance, civil and 
maritime, showetn :— 

(1) That on the twenty-sixth day of February, 1886, the Phenix Insurance 
Company caused the libelant to be insured, on account of whom it may con- 
cern, in the sum of twenty-five hundred dollars on the bark Samuel Welsh, 
valued at fifteen thousand dollars, against the perils of the seas, and other 
perils, as set forth by a policy of the defendant company ; free from particular 
general average under 50 per cent, from the fourteenth day of February, 
1886, until the fourteenth day of February, 1887, for the sum of one hundred 
and fifty dollars, expressed to have been paid by the insured, to which libel- 
ant craves leave to refer as a part of this libel. 

(2) That at the time of effecting the said insurance, the said William Buzby 
was interested in the said bark, as sole owner ‘thereof, and continued so until 
at and afterthe happening of the disaster hereinafter mentioned, and that 
other insurance had been effected by the libelant, according to the ordinary 
forms of their policies, free from particular average under 50 per cent—in the 
Insurance Company of North America, ten thousand dollars; and in the In- 
surance Company of Pennsylvania, two thousand five hundred dollars,—on 
the said vessel, in each of the said policies valued at fifteen thousand doilars. 

(3) That, among other clauses in the defendant’s policy, is one in the fol- 
lowing words: ‘‘ And, in case of any loss or misfortune, it shall be lawful and 
necessary to and for the assured, his factors, servants, or assigns, to sue, la- 


* Decision rendered, May 31, 1887.—From Federal Reporte. SS” : 
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bor, and travel for, in and about the defense, safeguard, and recovery of the 
said vessel, or any part thereof, without prejudice to this insurance; to the 
charges whereof the said insurance company will contribute according to the 
rate and quantity of the sum herein insured; nor shall the acts of the in- 
sured or insurers, in recovering, saving, and preserving the property insured 
in case of disaster, be considered a waiver or acceptance of an abandonment.” 

(4) The said vessel, while said policy was in force, was, by the perils of the 
sea, driven ashore on the rocks at Sea Island, on the coast of Nova Scotia, 
while on a voyage from Sierra Leone, and was abandoned by the master and 
crew to save their lives; that the vessel came off the reef, and was taken 
possession of by wreckers, who took her into the port of Yarmouth, and li- 
_ beled the vessel and her cargo for salvage; that the libelant, in accordance 
with his understanding of the said respondent’s salary, sent an agent to Yar- 
mouth to attend to the vessel’s interests, whose expenses amounted to $603.34, 
and the libelant, in concert, and with the advice of the agent of the underwrit- 
ers, tendered the vessel’s share of $3,808.62 for the services of the salvors, to ship 
cargo and freight; and libelant paid into court the vessel’s proportion of that 
sum, ascertained to be $1,887.89, which amount was a reasonable and proper 
sum for the services of the salvors, aud was approved by all the other insurers 
except the respondent. 

(5) Libelant has presented to the respondent due proof of the sums paid 
and insured in saving the said property, in relief of the said insurers, whose 
loss would have been total if the said vessel had been abandoned; that the 
respondent has refused to examine or consider the same, denying all liability 
thereunder; that the claim of the libelant against the Phenix Insurance 
Company is for one-sixth of the sum of $603.34, the expenses of the agent to 
Halifax, paid by the libelant, $100.55, and one-sixth of the vessel’s proportion 
of the claims of Salvors. Libelant is advised that sucn payments were re- 
quired under the ‘‘sue and labor” clause of defendant’s policy, and are re- 
imbursable by the respondents; and that the services of the said salvors, in 
saving the said vessel, were rendered to the insurers thereof, and thereby pre- 
venting the vessel becoming a total loss, tothe full amount of the respondent’s 
policy. 

Wherefore libelant prays this honorable court will be pleased to pronounce 
for the libelant’s said demand, with costs, etc. 

William Buzby, the above-named libelant, being duly sworn, says: The 
facts in the foregoing libel are true to the best of his knowledge, informa- 
tion, and belief. WituraM Buzey. 

Sworn to and subscribed before me this day of April, 1887. 

JouN Ropcers, Notary. Public. 


To the Honorable William Butler, Judge of the District Court of the United 
States in and for the Eastern District of Pennsylvania :— 


IN ADMIRALTY. 


The exception of the Phenix Insurance Company, respondent in above 
cause, to a certain libel heretofore filed by William Buzby, owner of the bark 
Samuel Welsh, alleges that the said respondent is informed and believes, and 
does accordingly aver, that the said libelant is not, upon the facts set forth 
in his said libel, entitled by law to recover of the said respondent the amount 
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claimed in the said libel, or any other sum of money whatsoever. Wherefore 

the respondent prays that this honorable court will be pleased to pronounce 
for the said respondent, and to dismiss the said libel, with costs. 
Puenrx Ins. Co. 

By Cuas. E. Matuer. 

Charles E. Mather, being duly sworn according to law, deposes and says, 

that the said respondent is a resident of the district of New York, and that 

he is, for the purposes of this cause, the attorney in fact of the said respond- 

ent specially instructed, and that the facts herein set forth are true, to the 

best of his knowledge, information, and belief. Cuartes FE. Mastuer. 


Morton P. Henry, for Libelant. 
Turopore M. Errina, for Respondent. 


Butter, J. (after reciting the libel and exception). 

Are insurers liable for salvage paid under the circumstances stated 
in the libel? The question is one of much importance and consid- 
erable difficulty. In this country it is undecided. It was so in 
England until the recent case of Aitchison vs. Lohre (4 App. Cas., 
755), when it was determined in favor of the insurers. Without this 
authority I am not certain what conclusion I would reach. A dis- 
cussion of the question now would be but a waste of time. All 
that can be said on either side was said by the distinguished counsel 
who appeared in Aitchison vs. Lohre, and the very eminent judges 
who there filed opinions. That case has settled the law for England; 
and the great importance of uniformity in the rules governing com- 
merce, and all contracts respecting it, in that country and this, in- 
duces me to accept the conclusion there reached. As said in 
Norrington vs. Wright, 115 U. S., 188, 6 Sup. Ct. Rep., 12): “A di- 
versity in the law as administered on the two sides of the Atlantic, 
concerning the interpretation and effect of commercial contracts, is 
greatly to be deprecated.” Of course, differences do exist which 
the courts cannot remove. This, however, is not a reason or justifi- 
cation for increasing them. 

The expenses of the agent sent out to settle with the salvors, and 
procure a release of the vessel from their lien, falls within the same 
rule. The exceptions are therefore sustained, and a decree will be 
entered accordingly. 
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VACANCY.—KNOWLEDGE OF AGENT. 


Supreme Court of New York, General Term, Fourth Department. 


ELIJAH J. VAN DERHOOF 
v8. 


AGRICULTURAL INS, CO. oF Warertown.*. 


This action was on a policy of insurance issued by the defendant. It pro- 
vided ‘‘if the dwelling house or houses hereby insured shall cease to be 
occupied by the owner or occupant in the usual and ordinary manner in 
which dwelling-houses are occupied as such * * * this policy shall 
be void until the written consent of the company at the home office is ob- 
tained.”’? It was procured through C. & M., who were agents of the de- 
fendant, to make surveys and take applications for insurance. It cov- 
ered a house and barn. At that time the house was occupied only as a 
home for plaintiff’s children while attending school. They occupied it 
‘alone from Monday until Friday of each week, while school was in ses- 
sion. The rest of the time it was unoccupied. The precise manner of 
plaintiff’s occupancy was known and explained to the defendant’s agents 
at the time. It was also agreed between them and the plaintiff that he 
might leave the premises unoccupied during the ‘‘ farming season” of 
each year. The defendant inserted this clause, ‘‘ Consent that the house 
may be left unoccupied during the summer.” Later the defendant in- 
dorsed, ‘‘ Consent given to rent part of said dwelling.” <A tenant occu- 
pied a portion of the house until within a week of the ,fire, when he left 
without plaintiff's knowledge. The plaintiff first learned of it Sunday. 
He went to the premises Monday; they were burned that night, May 12, 
about a year after the policy was issued. His children were not in the 
house at the time. There had been a vacation, and though school had 
commenced, owing to sickness, they had not returned, but were preparing 
to return on the next day. On trial plaintiff was nonsuited below on 
ground of vacancy. Held, that under the peculiar circumstances of this 
case, the question of the occupancy of the house should have been sub- 
mitted to the jury. 

The knowledge of the defendant’s agents was its knowledge. And it must 
be presumed either that the defendant by mistake omitted to state in its 
policy that the house was unoccupied or occupied only in the manner 
stated to them by plaintiff, or waived the provisions as to occupancy, or 
held itself estoppéd from setting it up. 

Held, That under the circumstances of this case it was the intention of the 
parties to employ the word summer in its broadest sense, and that it was 
understood by both parties as being equivalent for the words ‘ farming 
season.” 


* Decision by Martin, J., filed November, 1887.—From NV, I’. State Reporter. 
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NON-PAYMENT OF PREMIUM.—NON-FORFEITURE LAW 
IN CASE OF RENEWAL OF POLICY. 


Supreme Court of New York.—First Department. 


WYMAN 
V8. 
PHCENIX MUTUAL LIFE INS. CO.* 


This policy provided for the payment of an annual premium of $123.60 on or 
before the twenty-fifth of October in every year, during its continuance. 
It was also declared and agreed in the policy that it should be null and 
void in case any note given for the cash part of the premium on the 
policy, should not be paid at maturity, or in case the interest should not 
be paid annually in advance, on any note which might be given for any 
portion of the premiums, and further that if the said premiums shall not 
be paid at the office of the company, in the city of Hartford, Conn., 
or to an agent of the company on his producing a recespt signed by the 
president or secretary, on or before the date above mentioned, then in 
every such case the said company shall not be liable for payment of the 
sum insured or any part thereof, and this policy shall cease and deter- 
nine. 

Held, That a failure to pay the premium when due forfeited the policy by its 
terms unless waived. 

A similar default in payment had been made previously, but the payment 
was subsequently received by the agent with knowledge of the fact and 
accepted by the company, the former having no power to revive a policy 
or accept a premium past due without consent of the company. 

Held, That the policy was renewed by this action of the company and while 
the fact that the policy had been issued prior to 1876 relieved it originally 
from the operation of a subsequent statute, the result of this renewal was 
after that to place this policy within the control of chapter 341 of the 
laws of 1876, and to render it afterwards incapable of forfeiture without 
the service of a notice of not less than thirty days to the insured, stating 
the amount of the annual premium, or interest due, and when due 
on such policy and the place where such premium or interest might be 
paid, 

Held, That the subsequent default in payment would not work a forfeiture in 
the absence of the required notice. 


* Decision filed, June 18, 1887. 





Jones vs. Howard Ins. .Co. 


ASSIGNMENT.—PROHIBITED RISK.—PROOFS OF LOSS. 


Supreme Court of New York.—Third Depariment. 


JONES 
v8. 


HOWARD INS. CO.* 


The assignment of the policy was in the form of a general assignment for the 

ti..¢ benefit of creditors. It was duly acknowledged by the assignor. The 
defendant, who was a debtor, not a creditor, objected to the plaintiffs 
title, because of a defective certificate made by the notary public of the 
acknowledgment of the plaintiff of his written assent to accept the 
assignment. 

Held, That this is no concern of the defendant. The statute, chapter 466, 
Laws 1877, is for the benefit of creditors of the assignor. It was no part 
of its purpose to enable a debtor of the assignor to escape or delay pay- 

=, ment. The plaintiff has by virtue of the assignment a good title against 
the assignor and against the defendants. q 

The policy provided that the defendant “will not be liable for loss or damage 
caused by the working of mechanics on the premises,” except in certain 
cases, * * nor for the use of kerosene except for lights * * the lamps to 
be filled and trimmed by daylight and without artificial light. 

Held, That the violation of the condition only exempted from liability in 
case of damage resulting therefrom. 


Proofs of loss were presented to the defendant soon after the fire, and forty- 
five days after their receipt, the defendant, without returning the proofs, 
made certain: written specitications of objections to their sufficiency. 

Held, That there was sufficient delay to sustain a finding of waiver by the 
jury. 

*, Decision filed, July, 1887. 
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INSURABLE INTEREST.—ASSIGNMENT. 
Supreme Conrt of Kentucky. 


HOTOPP 
v8. 
HOTOPP.* 

A policy of insurance cannot be taken out by one having no interest in the 
life of the person insured, nor, if taken in the name of the insured, can it 
be afterward transferred or assigned to any one who has not an insurable 
interest. 

A member of the order of the “‘ Knights of the Golden Rule” assigned his cer- 
tificate of membership, which was payable to his daughter, to appellant, 
his sister-in-law, or had a new certificate issued naming her as beneficiary, 
“in consideration of her furnishing a home and necessaries and other 
comforts.” In this action by appellant to recover upon the certificate, 
the insured having died, held—that as the appellant had no insurable 
interest in the life of her brother-in-law, the assignment was void. 


It is suggested that if the case had been argued upon that ground, the court 
would be inclined to hold that the member would have had no power by 


assignment, with or without the consent of the lodge, to divert the bene- 
ficiary fund from his family. 


*Opinion filed, December 7, 1887. 


VACANCY. 


Supreme Court of New York—Second Department. 


HALPIN 
v8. 


ZETNA FIRE INS. CO. 


The policy, which was on personal property in a morocco-mill, provided that 
“if the above-named premises shall become vacant or unoccupied and so 
remain for more than thirty days without consent,” it should be void. 
The factory was idle at the time of fire and plaintiff was trying to lease 
it. The agent frequently went there and was continually trying to 
rent it. 

Held, That the question of occupancy was under the the case of Halpin vs. 
Pheenix Ins. Co., N. Y. C. A., one for the jury. 


* Decision by Barnard, P. J., filed July 1, 1887. 





